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Court of Appeals of the District of Colombia. 


No. 2973. 

The United States on Relation of William A. Schwekdtfeger, 

Appellant, 

vs. 

Louis Brownlow et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 58480. 

The United States on Relation William A. Schwerdtfbgeb, 

Petitioner, 

vs. 

Louis Brownlow, Oliver P. Newman, and Aiajor Charles W. 
Kutz, Commissioners of the District of Columbia, Defendants. 

United States op America, . 

District of Colv/mMa, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the Cty of Washin-^on, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 ‘ Petition for Writ of Mandamus. 

Filed October 4, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58480. 

The United States on Relation William A. Schwerdtpbger, 

Petitioner, 

.vs. 

Louis Brownlow, Oliver P. Nev^man, and Major Charles W. 
Kutz, Commissioners of the District of Columbia, Defendants. 

To the Honorable Justices of said Court: 

The petition of William A. Schwerdtfeger, respectfully repre¬ 
sents as follows: 
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1. That he is a citizen of the United States and a resident of the 
State of Maryland, and files this Petition in his own right. 

2. That on, to-wit, the 26th day of July, 1910, petitioner was 
appointed as a Fireman in the Service of the District of Columbia, 
under the Fire Department of the Government of the said District, 
in, a position of Private in said service, and was assigned to No. 
6 Engine Company; that he thereupon assumed and began to per¬ 
form the services belonging to such an appointment and faithfully 
continued to perform all of said services as a Private until October 
15th, 1911, when he was promoted to the position of Private Class 
2; that he was with said No. 6 Engine Company ?(except for about 

two months and a half, when he was on duty at No. 2 En- 

2 gine Company) until January 27, 1915, when, by Order of 
the defendants, constituting the Board of Commissioners 

of the District of Columbia, he was discharged from the service 
of said Fire Department, upon the ground of disability. 

3. That while in said service of the District of Columbia, as 
aforesaid, petitioner was required to pay into the Relief Fund of 
the said Fire Department, the sum of One Dollar per month out 
of the salary payable to petitioner, and did make such payments 
to and under the provisions of the Act of Congress establishing such 
Relief Fiind Organization, until and including the entire service 
of Petitioner in said Fire Department, to-wit from July 26th, 1910 
to January 27th, 1915. 

4. That on Julv 16th, 1914, Petitioner received from Andrew 
J. Sullivan, Acting Chief Engineer of the Fire Department of the 
Government of the District of Columbia, a letter directing him to 
show cause in writing at or before 10 a. m. July 27th, 1914 why he, 
said Sullivan, should not recommend to the Commissioners of the 
District of Columbia petitioner’s removal from the Fire Department, 
without notice and without trial, for the good of the service, on 
account of disability not incurred in the line of duty, to which com¬ 
munication petitioner, on the required date, to-wit, July 27th, 1914, 
made full response, setting forth the facts constituting the reasons 
why said petitioner should not be dismissed from fhe department, 
without notice and without a trial and without being awarded the 
relief pension provided for under the Act of Congress and the Rules 
and Regulations governing the said F^re Department A copy of 

Petitioner’s response, dated July 27th, 1914 to the Notice 

3 to show cause issued by Andrew J. Sullivan, acting Chief 
Engineer of the Fire Department, bearing date of July 16th, 

1914, is hereto attached as Petitioner’s Exhibit “A,” and asked to 
be considered in connection herewith and as a part hereof, in as full 
a manner as though fully set out herein. 

• 5. That in response to Petitioner’s letter, dated July 27th, 1914, 
hereto attached, as Exhibit ^‘A,” under Paragraph Four hereof, 
petitioner received from A. J. Sullivan, acting Chief Engineer of 
the Fire Department of the District of Columbia, a letter ‘dated 
July 29th, 1914, directing him to appear before the Board of Police 
and Fire Surgeons for physical examination, at No. 3 Truck House, 
at three o’clock p. m., July 30th, 1914, at which time and place 
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petitioner appeared and submitted himself to physical examination 
before said Board of Police and Fire Surgeons. 

That in response to Petitioner’s request for retirement and 
Relief pension he received a letter from F. J. Wagner, Chief En¬ 
gineer of the Fire Department of said District, bearing date of 
July 31st, 1914, directing him to appear before a Pension Board of 
the Fire Department, at Number 3 Truck House, at 2 p. m. Wed¬ 
nesday, August 5th, 1914; and, in compliance with the directions 
contained in said letter, petitioner at the time and on the date re¬ 
quired, appeared before a Pension Board of said Department, com¬ 
posed of Battalion Chief C. B. Proctor and Captain Thos. O’Connor 
— Captain P. R, Davis, and presented to said Board testimony in 
support of his right to retirement, with pension, and the said 
pension board, on, to-wit, the 6th day of August, 1914, after due 
and careful consideration of the evidence given before it, made 
a Report to F. J. Wagner, Esq., Chief Engineer, Fire De- 

4 partment. District of Columbia, finding, among other things, 
that Petitioner’s present disability at least, was incurred in 

the line of duty, and upon that ground, recommended that peti¬ 
tioner be retired from the service and granted a pension of $50.00 
per month. A copy of the Report and recommendation of said 
Board, wfith endorsement thereon entered by Prank J. Wagner, 
Chief Engineer, aforesaid, bearing date of August 6th, 1914 is 
hereto attached, as Petitioner’s Exhibit ‘‘B,” and asked to be con¬ 
sidered in connection herewith and as a part hereof in the same 
manner, as though fully set out herein. 

7. Petitioner avers that, at the time of his appointment, in the 
Fire Department, he was of sound health and free of disease, ac¬ 
cording to his best knowledge and belief, but further says that if 
he was in any way diseased or afflicted at the time of his appointment, 
he.was entirely ignorant and unaware of such fact, and if in fact, 
he was diseas^ or afflicted in any way, it must have been in the 
slightest way, as prior to his appointment, he underwent and passed 

. the physical examination required of applicants for appointment 
in said service. 

8. Your petitioner’s present disability is due to the hardships 
incident and necessary to the performance of his duties in the 
service of said Fire Department, as instances of which, petitioner 
respectfully refers to the Fire in the Five and Ten-Cfent Store 
structure, located at 7th Street, near D Street, Northwest, which oc¬ 
curred on December 24th, 1913, and the fire in the establishment 
of William Galt & Company, in the early part of January, 1914, 

both of wfflich instances are fully described in Petitioner’s 

5 Exhibit ‘‘A,” attached hereto and made a part hereof under 
Paragraph 4 hereof. 

9. That on .January 27th, 1915, in utter disregard of petitioner’s 
rights for a Relief Pension, under the Act of Congress providing 
therefor, and for no sufficient cause or reason, the defendants herein 
actually did enter of record an Order, dismissing Petitioner, as a 
Private in said Fire Department, for the alleged reason that Peti¬ 
tioner was incapacitated for services in said Department, and that 
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his incapacity and disability was not incurred in line of duty. 
That said order was in derogation of the rights of Petitioner under 
the Act of Congress, providing for a Relief Pension, and the said 
defendants were without authority to pass an order to, in any wise, 
affect the interests or rights of the petitioner to a pension, as afore¬ 
said; petitioner attaches hereto as his Exhibit and asks to be 
considered in connection herewith and as a part hereof, in as full 
a manner as though fully set out herein, a copy of the Order of 
said defendants, discharging him from said service; that petitioner 
has demanded'of the defendants, through the said lire Department, 
that they grant him the pension, to which he is entitled, and they 
have refused and still refuse to grant the same. 

10. That not-with-standing petitioner’s contribution to the said 
Relief Fund and likewise not-with-standing Petitioner’s incapacity 
and disability, incurred in line of duty, and his application for such 
Relief Pension, dulv communicated to the defendants herein and 
due notice of which has been duly given them, and demand upon 

them having been duly made, the said defendants have re- 

6 fused and continue to refuse to grant your petitioner the Re¬ 
lief Pension provided for under the Act of Congress, estab¬ 
lishing such Relief Organization. 

11. That petitioner’s incapacity, one to the arduous duties by 
him performed, while in the line of duty in said service, still 
continues and is permanent. 

Wherefore, the premises considered, petitioner prays: 

1. That the Writ of Mandamus may issue to said Louis Brown- 
low, Oliver P. Newman and Major Charles W. Kutz, Commissioners 
of the District of Columbia, commanding them to place petitioner’‘s 
name upon the Pension Roll of the Fire Department of the Dis¬ 
trict of Columbia, and to grant a pension to your petitioner for his 
relief, at the rate of l^fty Dollars per month, as recommended by 
the Pension Board of said Fire Department, commencing from the 
27th day of January, 1915, out of said Fire Pension or Relief Fund, 
under the provisions of the Act of Congress, providing therefor. 

■ 2. And for such other and further relief as the Court may deem 
proper. 

WILLIAM A. SCHWERDTFEGER. 

ROBERT H. McNEILL, 

JAMES W\ McNEILL, 

Attorneys for Petitioner. 

District of Columbia, ss: 

Personally appeared this 1st day of October, 1915, William A. 
Schwerdtfeger, named in the aforegoing Petition, and after being 
duly sworn, deposes and says that the facts stated in said foregoing 
Petition are true of his own knowledge, except those mat- 

7 ters and things stated on information and belief, and those 
he believes to be true. 

WILLIAM A. SCHWERDTFEGER. 
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Subscribed and sworn to before me this the 1st day of October, 
A. D 1915. 

[seak] ANNIE E. BRA^:, 

Notary Public, D. C, 


Plaintiff's Exhibit ‘^A.'' 

Washington, D. C., July 27, 1914. 

The Acting Chief Engineer, D. C. Fire Department, Washington, 
D.C. 

Sir: Under date of July 16, 1914, you addressed to me a com¬ 
munication quoting one of the previous date from Doctor Edmund 
Barry, Surgeon Fire Department, and also quoting a communica¬ 
tion from the Adjutant General of the United States Army, detail¬ 
ing medical treatment received by me while an enlisted man of the 
Field Artillery of the Army. Your communication calls on me to 
show cause by this date why you should not recommend to the Com¬ 
missioners of the District of Columbia my removal from the Fire 
Department without notice and without trial, for the good of the 
service, on account of disability not incurred in the line of duly. 

While my attention is thus expressly directed only to showing 
cause why I should not be removed for disability, in next 
8 to the last Paragraph of your letter, a statement is contained 
which leaves the impression that I falsely answered Question 
No. 17 in my application for appointment, to which question I 
stated that I had never had ‘^epileptic fits of any kind.” Your let^ 
ter informs me that this application was under oath, and I gain the 
impression from it that the inference is that my answer thus made 
under oath is not now believed true. As I am particularly anxious 
of meeting any idea there might be in the minds of my superiors 
to the effect that I in any -wise falsified in my application, I shall 
herein not only endeavor to show cause why I should not be re¬ 
moved, “without notice and without trial” on account'of physical 
disability, but I shall also endeavor to convince you that the answers 
made by me in my application were absolutely true. 

I respectfully submit that I should not be removed from the Fire 
Department, without a full, fair, and impartial trial, and that in 
the event of such trial I should thereafter be continued in active 
service, or at the most retired with the benefit of the pension fhUd, 
and for reasons therefor I have the honor to state: 

1. I am 28 years old, having been bom in New York City July 
23, 1886. Throughout my minority I enj’oyed excellent health. 
My family on both the mother's and father's side have always been 
healthy. I quote here sworn statement from my mother and 
father, dated July 18, 1914: 

“To whom it may concern: 

“We the undersigned, father and mother of William A. Schwerdt- 
feger, at present a member of the D. C. Fire Department, certify he 
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has never had an epileptic fit, or fit of any kind, to our 

9 knowledge; and, furthermore, there is no epilepsy on either 
side of the family. 

WILLIAM SCHWERDTFEGER. 

. WILHEMENA SCHWRDTFEGER. 

“Sworn to before me this 18th day of July, 1914. 

[SEAL.] PHILIP VOELCKER, 

Notary Public, New York County/* 

About 1904 I enlisted in the National Guard of the State of 
New York; for that enlistment I was subjected to a thorough phy¬ 
sical examination, and accepted as sound. 

July 25, 1907, I enlisted in the Army of the United States; for 
that enlistment I was subjected to a thorough physical examination, 
and was accepted as sound. During my first, and only, enlistment 
I was promoted from private to corporal and served the full term of 
enlistment, being honorably discharged from the service of my 
country on the 24th day of July, 1910, “by reason of expiration of 
term of service.’’ My discharge, a copy of which is herewith at¬ 
tached, and the original of which I shall be pleased to exhibit to 
you, to the Commissioners, or to any trial board before whom I may 
be called to appear, shows that I was received into the service of my 
country’s Army July 25, 1907: was appointed corporal August 5, 
1909; that in my military record, under the head of marksmanship 
I was rated a first-class gunner May 16, 1908, that my horsemanship 
was rated “good,” and that my physical condition when discharged 
was rated “good.” The face of mv certificate of discharge, under 
the head of character, rates me “excellent,” and my commanding 
officer certified that there was “no objection to his (my) re-enlist¬ 
ment known to exist.As my military record will show, I served 
in Cuba from September 20, 1907, until February 14, 1909, and 
during that period I did on a few occasions, as evidenc^ by 

10 the medical record, suffer from overheating during the ex¬ 
ertion incident to drilling. When I received my discharge 

from the Army, my health was good; I was entirely unconscious of 
any physical ailment. 

'On July 26,1910,1 entered the service of the Fire Department of 
the District of Columbia, and was assigned to No. 6 Engine Com¬ 
pany, with which Company I have been continuously except for a 
period of about two and one-half months, when I was on duty at 
No. 2 Company. From that time until the present I have rendered 
conscientious and efficient service; my duties have mainly included 
driving first a hose wagon and then for a long period of time an en¬ 
gine. I have never had an accident occur to me, the apparatus being 
driven by me, an engine being driven by me, or any member of any 
Company, due to any act or omission of mine; I have never left 
my engine house, with either hose wagon or engine, as a driver, and 
failed to arrive promptly and safely at the scene of the fire from 
which the call was received. My comrades will testify that when 
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not in charge of the horses, I have been in the thick of the fight 
directing or aiding in directing lines of hose. 

On December 24, 1913, shortly after half past one in the morn¬ 
ing, with my Company 1 responded to the call to the fire in the 
Five and Ten Cent Store structure. Seventh Street near North¬ 
west. I was one of the five men pinioned under the fallen portion 
of that structure, where, according to my recollection, I remained 
for approximately four hours. My head was caught between two 
floor beams, my body was pinioned down, I was subjected to the 
volume of smoke, and yet, despite the fact that it is now said that 
I was physically incapable of doing fireman’s duty, I did 

11 not lose consciousness. The suffering of those four hours, 
and the thereafter effects, can be imagined but not described. 

When rescue came, I was taken to the Emergency Hospital and, on 
the following day, Christmas 1913, was taken to my home, to wMch 
I was confined for a period of eleven days. I confess that since that 
time I have not felt as physically fit as before. Nevertheless, as the 
Department’s records will show, I was with the Company when, in 
the early part of January, 1914, the big fire occurred at the feed 
warehouse of William Galt and Company; to that fire I drove the 
hose wagon of Engine No. 6; when the line of hose was laid out, 
the signal to let the water come given, my three horses turned over 
to the engine driver, I turned to duty with the hose line and for 
a day and a half thereafter, alongside of-my fellow fi^remen, fought 
that fire; during the Galt fire I was on the surrounding roofs much 
of the time. When the pipe line with which I was working was 
taken away and placed on the water tower, I continued to aid in the 
%ht helping with other pipe lines. At no time during that fire, 
despite my weakened condition as the result of the Five and Ten Cent 
Store fire experience, did I fail to render full service, or was I sub¬ 
jected to an attack of any kind. 

The records of the Department will show that not very long after 
the Galt fire the Bedell mattress works fire, n^ Seventh and “D” 
Streets, Northwest, occurred; at the time of this call, I was not on 
duty, but shortly thereafter reported at the same to Captain Lanahan 
ready for whatever service that might have been required. 

I mention my injuries in the Five and Ten Cent Stpi^e 

12 fire and these two sub^uent incidents, but I might go back, 
were there any necessity for it, to all the fires in which No. 

6 Company has been engaged since the 26th day of July, 1910, and 
find in my service at them a complete but respectful refutation of 
the charge that my being in the Fire Department has been a source 
of danger to either myself or my associates. The actual facts cer^ 
tainly outweigh opinion and speculation. 

The Surgeon of the Fire Department now says of me: “His reten¬ 
tion in the Department would be a source of danger to himself and 
his associates.” With great deference to Surgeon Barry, if I re¬ 
member correctly, he was one of the Board of Surgeons who passed 
me in 1910 as physically fit for I'ire Department service, and I had 
never been informed that he ever, prior to the time when I suffered 
the above related experience in the Five and Ten Cent Store fire, 
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reported that, in his opinion, I was unfit for duty as a fireman or 
that my retention would be a source of danger to either myself or 
my associates. May I not be pardoned for arguing that it seems 
strange if I was the victim of epilepsy prior to July, 1910, when I 
entered the Fire Department, it was not considered of a character as 
to unfit me for the arduous duties of an enlisted man in the Field 
Artillery of the United States Army, requiring services with the 
most modem and dangerous classes of guns, requiring me to handle 
in drills and in parades the spirited artillery horses, and it was not 
considered of such a character as to unfit me for “the duties of a fire- 
man,’" or to render my “retention in the Department’^ “a source' of 
danger” to myself and my associates until my experience in the 
fire of December 24, 1913. 

13 Assuming that my present physical condition does not war¬ 
rant my continuing in active duty, I respectfully insist that 

that condition must be attributed, in view' of the previous history, 
to the results suffered by me in line of duty at the December 24, 
1913, fire. Recurring to the communication from the Adjutant 
General of the Army to the Board of Commissioners of the Efistrict 
of June 29, 1914, it is seen that although I enlisted July 25, 1907, I 
received no medical treatment until nearly a year thereafter, namely 
June, 190S; that during my three years in the Army, including 
more than a year in Cuba, I wras given medical treatment only six 
times, one occasion being for ivy poisoning, once for a carbuncle, 
once for a slight attack of rheumatism, twice as a result of exertion 
and heat while drilling, and twuce, according to the certificate, for 
“-pilepsy, petit mal.” I, of course, do not knowr how on these two oc¬ 
casions the diagnosis was made, but I do know that neither on those 
occasions, nor at any other time prior to entering the service did I 
have fits or con\'ulsions. I am reliably informed that the use of the 
term “petit mal” in itself demonstrates this, and even makes doubt¬ 
ful the diagnosis. I am informed, and therefore say here, that 
petty mal form of epilepsy manifests itself by a temporary loss of 
consciousness, without any convulsions or fits; that in the true 
epilepsy the attack is accompanied by a convlusive phenomena com¬ 
monly known as a fit; that a person who is not subject to convul¬ 
sions or fits may have fainting spells due to heating or over-exertion 
or from any other cause, or may have hysterical attacks such as 
I have at times been subjected to, without in any sense of 

14 the term being the victim of epilepsy. I do not believe 
now that I am epileptic, but if I do so suffer, I insist that 1 

am not the victim of fits, never have been, and that if my present 
condition is such as to unfit me, after four years’ hard service in the 
Fire Department, for a continuance therein, in fairness and in 
justice it must be attributed to the hardships of that service. If 
prior to being pinioned under a fallen building, while in the line of 
my duty, I had been found unfit for a fireman’s calling by reason 
of my disease, I w'ould have quietly submitted to leaving the Fire 
Department and have made no claim on its pension fund, but I re¬ 
spectfully say that the history of my service, in which I risked life 
• itself, is such that to turn m§ out now -without the benefit of retire- 
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ment would be a manifest injustice. Of course, as you well know, 
since my entry into the service I have regularly contributed to the 
relief fund, to which I now look in the event my retirement should 
be deemed necessary for the good of the service. 

2. As to my answer to question 17 in my application, I beg to say 
that as the foregoing statement shows that I was never the victim 
of “epileptic fits or fits of any kind,^’ my answer was absolutely 
true. If I had “epilepsy petit mal’^ on two occasions, your Board 
of Surgeons will doubtless know from the very description that qn 
those occasions I did not have fits of any kind. I have no recoUi- 
tion myself of the two occasions, and certainly was never told that 
the medical treatment given me thereon was for any form of epil^y. 
I have, however, a distinct and positive recollection of never having 

had fits, and I have never in my life been told that I had 

15 epileptic fits or fits of any kind. This being so, I earnestly 
insist that it cannot be fairly suggested that I did not, to the 

best of my knowledge and belief, answer with absolute truth the 
questions propounded in the application form which I signed when 
seeking a position in the Fire Department. I repeat, if I am cor¬ 
rect that “epilepsy petit mar^ is unaccompanied by convulsions, 
then the information obtained by the Commissioners through the 
Adjutant General of the Army does not contradict, but confirms, 
my answer to question 17 of mv application. 

3. Being confronted, upon receipt of your commimication of the 
16th instant, with the summons that I show cause by a time specified 
why I should not be summarily dismissed from the Department 
without notice and without a trial, being conscious of the fact that 
I am at the present at least not as physically fit to go out into the 
world seeking new employment as I was prior to my experience in 
the Five and Ten Cent Store fire, having dependent upon me a wife 
and baby, I naturally considered this matter one of grave importance; 
frankness directs that I should, therefore, inform you, and through 
you the Commissioners, that, with the assistance of the Fireman’s 
Association, I have retained Mr. Frank J. Hogan as my attorney to 
aid me in presenting my case first to you, through you to the Com¬ 
missioners, and if need be to a trial board, and I have had my 
counsel’s assistance in the preparation of this re^onse. Purposely 
we have preferred to herein present the facte and to appeal to a sense 
of fairness and justice, and have framed this communication without 
reference to whatever rights I may have under the Act of Congress 
and the rules and regulations governing the Fire Department, wldch 

- rights are not thereby waived, but are respectfully expressly 

16 reserved. 

Yours very respectfully, 

WM. A. SCHWERDTFEGER, 

Pnvaie No, 6 E'n.ffine Compcmj, 

Enc. 
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Plaintiff's Exhibit “B.” 

Commissioners of the District of Columbia, 

Headquarters of the Fire Department. 

Washington,’ August, 6, 1914. 

Mr. Frank J. Wagner, Chief Engineer, Fire Department, District 

of Columbia. 

Dear Sir: Your board, appointed to consider the application for 
retirement and pension of Private William A. Schwerdtfeger, has 
the honor to report that after a careful consideration of the evidence 
given, we find as follows: 

1. Private William A. Schwerdtfeger was appointed a member of 
the Fire Department July 26, 1910, and was promoted to Private 
of Class 2 October 15, 1911. He is now 28 years of age. 

2. That Private William A. Schwerdtfeger has epilepsy petit mal. 

3. That this condition existed prior to his appointment as a mem¬ 
ber of the Fire Department of the District of Columbia. 

4. That Private William A. Schwerdtfeger was totally unaware 
of the nature of the malady from which he had suffered, and there¬ 
fore cannot be accused of attempting to mislead the Board of 

17 Police and Fire Surgeons when he stated in his application 
for appointment to the Fire Department that he had never 
suffered from epileptic fits or fits of any kind. 

5. That the hardships and exposures incident to Private William 
A. Schwerdtfeger’s four years’ service in the Fire Department have 
resulted in an aggravation of the malady to which he was subject at 
the time*of his appointment, and that such aggravation of the 
malady has resulted in rendering him permanently disabled for the 
performance of his duty. 

This Board is of the opinion that Private William A. Schwerdt- 
feger’s present disability at least was incurred in the line of duty, 
and respectfully recommends that he be retired from the service and 
granted a pension of Fifty Dollars per month. 

Respectfully, 

C. B. PROCTOR, 

Third Battalion Chief, 

P. R. DAVIS, 

Captain Engine Co. No. 11. 

THOS. O’CONNOR, 
Captain Engine Co. No. 1. 

L. R. 4806. 


Endorsement. 

Fire Department, August 12, 1914. 

Respectfully forwarded to the Commissioners, D. C. inviting at¬ 
tention to the within report of the Fire Department Pension Board. 
The Board finds that Private Schwerdtfeger’s present total dis- 
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ability for the performance of fire service is due to his service in the 
Department, and recommends that he be retired and granted 
18 a pension of fifty dollars per month. 

It is respectfully recommended that the Commissioners 
approve the finding and recommendations of the Pension Board, and 
(1) that Private William A. Schwerdtfeger be removed from the 
; service, and (2) be granted a pension of Fifty Dollars per month. 

The said removal to take effect from and after the date of the ap- 
i proval of this recommendation by the Commissioners, and the said 
! pension to begin the following day. 

I F. J. WAGNER, 

Chief Engineer. 

Notation on bottom: August 12, 1914, Commissioner Siddons. 


Plaintiff's Exhibit ^^C/' 

“L. R. 264, 187-4 C. 0. 

Commissioners of the District of Columbia. 

Executive Department. 

Washington, January 27, 1915. 

Ordered: 

That the request of Frank J. Hogan, for a public hearing in re¬ 
gard to the application of William A. Schw’erdtfeger for retire¬ 
ment and pension as a Private of the Fire Department of the District 
of Columbia is hereby denied; that findings one, two, three, four, 
and so much of number 5 of the retiring board of the fire department 
[ as finds William A. Schw’erdtfeger's malady to have been 

I 19 aggravated by the hardships and exposures incident to his 
I service in the fire department be, and the same are hereby ap¬ 

proved, but that so much of finding number 5 as expresses the opin¬ 
ion that said William A. Schwerdtfeger's present disability was in¬ 
curred in the line of duty, and its recommendation that he be re¬ 
tired from the service of the fire department and granted a pension of 
$50 per month is hereby disapproved; and that William A. Schwerdt- 
ferger is hereby discharged from the service of the fire department, 
D. C., to take effect from and after January 27, 1915. 

Official copy furnished Mr. William A. Schwerdtfeger. 

By order: 

I W. TINDALL, 

Secretary Board of Commissioners, D. C. 

Aud:, F. D. 

Mr. Schwerdtfeger. 

Mr. Hogan. 

Dis. 0. 

Aud. State. 
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Copy. 

Rule to Show Cause. 

Issued October 4, 1915. 

* it ♦ « ♦ « * 

This cause coming on to be heard, and being heard upon the 
petition of Petitioner William A. Schwerdtfeger, it is by the Court, 
this the 4th day of October, A. D. 1915, Ordered: That the de¬ 
fendants, Louis Brownlow, Oliver P. Newman and Major 
20 Charles W. Kutz, Commissioners of the District of Columbia, 
show cause on or before the 9th day of October A. D., 1915, 
why the prayers of the said petition should not be granted and why 
the said defendants. Commissioners of the District of Columbia, 
aforesaid, should not grant to the petitioner a pension as a private 
in Class 2 in the Fire Department, and place his name upon the 
Pension Roll of said department, at the rate of Fifty Dollars per 
month. 

Provided, a copy of this Order be served on said defendants on 
or before the 6th day of October 1915. 

WALTER I. McCOY, Justice, 


Answer to Rule to Show Cause. 

Filed October 30, 1915. 

4: ^ 4c 4c ]|c. 

The answer of the defendants to the rule to show cause issued 
herein respectfully shows to the Court as follows: 

' 1, 2, 3. Respondents admit the allegations of Paragraphs 1, 2, 
and 3, of the said petition for the purposes of the said rule. 

4. Answering Paragraph 4 for the purposes of the said rule .re¬ 
spondents deny that the petitioner was removed from the Fire 
l^rvice of the District of Columbia, without notice and without trial, 
as alleged therein, but on the contrary petitioner was removed after 
the service of a rule upon him and an extended reply thereto in 
which he had the advice of counsel and after a physical ex- 
21 amination made-of the petitioner as allied in Paragraph 5 
of the petition, after hearing had on the 5th day of August, 
1914, before the Pension Board, an advisory board appointed by 
the Commissioners to assist them in determining upon applications 
for pensions, and at which hearing petitioner was present and pro¬ 
duct witnesses in his behalf: that as the result of these various pro¬ 
ceedings the Commissioners found as a matter of fact that the pe¬ 
titioner is suffering from a mild form of epilepsy, known as epilepsy, 
petit mal; that th& malady is attended by a temporary loss of con¬ 
sciousness and unfits the petitioner for duty in the fire department; 
that the petitioner had this malady from childhood and suffered 
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from attacks of it while in the United States Army and previous 
to his entry into the Fire Service; that he was not suiffering from 
any injury or disease contracted in the hne of duty; that the hear¬ 
ing did not disclose that petitioner was suflFering from any other 
malady than epilepsy, petit mal; that upon the forgoing points 
the t^imony of the experts for and against the petitioner were 
! practically unanimous; that there had been no aggravation of this 
! malady while in the Mre Service, or due to the Fire Service; that 
the mere aggravation of a pre-existing disease is not pensionable; 
that under the law and rej^ations of the Mre Department they 
have the power to dismiss a member of the Fire Department at 
any time without notice and without trial, if, in their judgment, 
the good of the service r^uires it. The regulation in force as to 
the Fire Department provides: 

^ ^‘Section 1. All members of the Fire Department charged ydth 
violating the hiles, regulations, or orders governing members of 
the Department shall be tried by the Chief Engineer or by 

22 . a Board of three officers of the Department appointed by 

him for such purpose.” 

* 4i 4e 4c « * * 

Section 6. Notwithstanding the foregoing sections, officers and 
members of the Fire Department may be removed, suspended, or 
reduced by the Board of Commissioners, without notice or tnal, 
when, in the judgment of said Commissioners, such removal, sus¬ 
pension, or r^uction, is desired for the good of the service.” 

5. Answering Paragraph 5, Commissioners admif the facts therein 
stated and further say that a physical examination of said petitioner 
failed to show that he was suffering any physical disability but was 
apparently in perfect health; that the malady for which he was 
dismissed from the Fire Department, to wit, epilepsy, petit mal, is 
one that is not disclosed by a physical examination of the patient. 

6. Respondents admit the allegations of Paragraph 6 for the 
purposes of the said rule but allege that the report of said pension 
board referred to in said paragraph was by the Commissioners, to 
wit, on the 27tb day of January, 1915, reversed by them as will 
appear by reference to plaintifTs Exhibit ‘^C.” 

7. Answering Paragraph 7 for the purposes of the said rule re¬ 
spondents say that the petitioner was not at the time of his appoint¬ 
ment in the Fire Department in sound health and free from dis¬ 
ease, but on the contrary, as hereinbefore set forth, petitioner was 
suffering from epilepsy, petit mal, and had so suffered from his 
childhood and he had had attacks of this malady while he was in 
the United States Army as hereinbefore set forth and that the ex¬ 
istence of this malady was unlmown to the- officers of the District 
government who made a physical examination of the petitioner to 

determine his fitness for Fire Service and that such exami- 

23 nation, as before stated, would not be disclosed by a physical 
examination. 

8. Answering Paragraph 8 of the said petition for the purposes of 
said rule respondents deny that the petitioner’s present disability 
is due to any injury or disease incuiTM in the line of duty but re¬ 
peat, as before stated, that at the time of his dischai^ from the 
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Fire Serv’ice of the District of Columbia he was suffering from no 
physical disability except epilepsy, petit mal. 

9. Answering Paragraph 9 for the purposes of the said rule re¬ 
spondents deny that petitioner was dismissed from the Fire Depart¬ 
ment and denied a pension for no sufficient cause or reason. They 
deny that the said order dismissing, petitioner was in derogation of 
any rights of petitioner and they deny that they were without the 
authority to pass the orders that were made in the premises. 

10. Answering Paragraph 10 for the purposes of the said Rule 
respondents admit that they have refused the petitioner a pension as 
therein set forth. 

11. Answering Paragraph 11 for the purposes of the said rule re¬ 
spondents deny that petitioner is suffering from any incapacity or 
disability incurred by him in the line of duty as a fireman in the 
service of the District of Columbia. 

Having fully answered the said rule these respondents pray that 
the same may be discharged and the petition dismissed. 

0. P. NEWMAN, 

LOUIS BROWNLOW, 

C. W. KUTZ, 

Commissioners of the District of Columbia, 

C. H. SYME, 

F. H. S., 

F. H. STEPHENS, 

Atfys for Defts. 

24 District of Columbia, ss: 

Louis Brownlow, Oliver P. Newman, and Major Charles W. Kutz, 
being first duly sworn on oath depose and say that they are the 
Commissioners of the District of Columbia, and have read the afore¬ 
going answer by them subscribed and know the contents thereof; 
that the facts therein set forth as upon personal knowledge are true 
and those stated as upon information and belief they believe to be 
true. 

0. P. NEWMAN, 

LOUIS BROWNLOW, 

C. W. KUTZ, 

Commissioners of the District of Columbia. 

Subscribed and sworn to before me this 14th day of October, A. D.; 
1915. 

[seal.] F. C. lee. 

Notary Public, D C. 

Supreme Court of the District of Columbia. 

Saturday, November 6, 1915 

.Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 
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Upon oral motion of petitioner by his Attorneys of record in open 
Court, it is considered that the petition for a Writ of Mandamus 
herein be, and hereby is dismissed, — the Rule to Show Cause issued 
thereon be, and hereby is discharged at the costs of petitioner. 


25 Supreme Court of the District of Columbia. 

Saturday, January 8, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould, pre¬ 
siding. 

* * ♦ 

This cause coming on to be heard and being considered by the 
Court, it is now, upon motion of the attorney for the petitioner, this 
8" day of January, 1916, ordered that the order of the courtj>assed 
on November 6th, 1915, be, and the same is hereby vacated and set 
aside insofar as the same provides for a dismissal of the petition 
for Mandamus filed by the relator. 

ASHLEY M. GOULD, J'uetice. 

I consent to the passage of the above order.. 

C. H. SYME, 

F. H. STEPHENS. 

Joinder in Issue avd Traverse on Answer, 

Piled January 18, 1916. 

♦ ♦ ♦ ♦ * :|e 

Now comes the petitioner by his counsel and joins issue upon 
the Answer of the respondents and traverses the same. 

R. H. McNEILL, 

J. W. McNEILL, 
Attorneys for Petitioner. 
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Supreme Court of the District of Columbia. 


Saturday, January 22nd, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stajfford, Justice presiding. 

# # ♦ # # # 4c 

Upon motion of petitioner filed herein, this cause is ordered to 
be placed upon the assignment of causes for trial on February 28th, 
1916. 
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Proceedings of the Pension Board. 

Filed March 15, 1916. 

Pension Board, . 

Third Battalion Chief C. B. Proctor, Chairman; Captain P. R. 
Davis, No. 11 Engine Company; and Captain T. O^Connor, No. 1 
Engine Company. 

Hearing at No. 3 Truck Company, 14th and Ohio Avenue, N. W., 
August fifth, 1914, at two o^clock, P. M. 

Attorney for Private Schwerdtfeger, Mr. FVank J. Hogan. 
Witnesses sworn by George S. Watson, Notary Public. 

Testimony recorded by E. R. Pierce, Clerk, P^e Department. 

Testimony of Dr. Barry. 

This man—Private Schwerdtfeger—has been under my care since 
July, 1912. I saw him the first time on July 13, 1912, at 

27 Engine House No. 6. I responded to a telephone call from 
his Captain, stating that Schwerdtfeger had had some sort 

of an attack, and that he would like me to see him. I responded 
as quickly as possible, probably in the course of twenty minutes or 
half an hour. When I arrived. Private Schwerdtfeger had prac¬ 
tically recovered from the attack. It was rather a warm day, and 
he had hurried from his meals. The previous history that 1 got led 
me to believe that in all probability he might have gotten too much 
heat. A Doctor in the neighborhood had seen him at this time and 
had ministered to him. I ordered Schwerdtfeger home, and he 
stayed there from the 13th to the 17th of July. He was then re¬ 
turned to duty. I didn^t see him again until May, 1913, on the 
18th of the month. He was one of the men who got too much gas 
and smoke at the Geological Survey Fire. I didn^t get word of 
that until about one o’clock in the morning. I saw him about that 
time. There were quite a few men knocked out. I saw him at the 
Casualty Hospital. He was ofif from the 18th to the 21st of May. 
In September, 1913, I saw him again at the Casualty Hospital. 
He was removed there by order of the Captain of his company. At 
this time I thought he was suffering from some constitutional con¬ 
dition, probably epilepsy. In December, 1913, he was one of the 
men who were caught beneath the falling floors in the fire on 
Seventh Street, known as the Five and Ten Cent Store Fire. I was 
present when he was removed, and accompanied him to the Emerr 
fency Hospital. He was off until the 6th of January. At that time 
he suffered from shock and from contusions of the back and chest. 
On January 24, 1914, I saw him again. He had another one 

28 of these attacks which caused a very severe headache. On 
June 17, 1914, I saw him at his home, with another one of 

these attacks. I questioned him, and secured a history sufficient in 
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my mind to prove that he was suffering from epilepsy. He gave me 
a history of these attacks, stating that he had had liem previous to 
coming into the Fire Department. He had an attack shortly after 
being appointed from the Army. I took the matter up with Com¬ 
missioner Siddons, and at my request he wrote a letter to the Ad¬ 
jutant General of the Army, for Schwerdtfeger's medical history, 
and in due course of time it was received, and showed that Private 
Schwerdtfeger had been on sick report while in the Army for 
epilepsy. I reported the matter to the Chief Engineer of the Kre 
Department, in a letter which is probably on &e. I stated that 
Schwerdtfeger was suffering from epilepsy, and that it was not in¬ 
cident to his service in the Fire Department—^that it was not in¬ 
curred in the line of duty. I also stated that Schwerdtfeger, by rea¬ 
son of this disability, was incapacitated for duty in the Fire Departr 
ment, and that his retention in the service was a source of danger to 
himself and his associates. 

Examination bv Chief Proctor: 

♦ 

Q. Did you give him a physical examination when he came into 
the Plre Department A. Yes? 

Q. Did he have any disqualifications? A. He did not. There is 
a blank in the application for appointment which reads something 
like this: Have you ever had epilepsy?” 

Mr. Hogan: I beg your pardon, but it does not. It reads 
29 “Have you had epileptic fits, or fits of any kind?” I wish 

to call particular attention to this. 

A. I was not certain how it read. To this question he answered 
“no.” Had the Board at that time been in possession of informa¬ 
tion to indicate that Schwerdtfeger was subject to these attacks they 
would not have passed him. 

Chief Proctor: 

Q. Could he have been subject to fits—could they have existed 
without his knowing it? A. I can only state my own belief. The 
Board examined Schwerdtfeger last Wednesday, the 30th of July, 
and in the presence of Dr. Barton, who represented Mr. Schwerdt¬ 
feger. Schwerdtfeger stated that he had had these attacks before, 
but that he didn’t know what they were. Schwerdtfeger has at all 
times been very frank with me, and with the other members of the 
Board. I want it distinctly understood that nothing I say here is 
a reflection on him as a fireman, or personally. I t^e my duty as 
the ground for this. In my opinion he is not a fit subject for the 
Fire Department. He is a driver, and in driving the engine he 
might have one of these attacks. He mi^ht live a whole lifetime 
add not have one which would cause an accident. But if he should, 
it would be a very unfortunate thing. If he was on a ladder and 
had one, it might result in all of the men below him being knocked 
off by his fall. He might fall in a fire and bum to death. I be¬ 
lieve he is the subject of a disabiUty which incapacitates him for 
the duties of a fireman, and according to the history which we got 
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from him, and from the records of the Army, and his record in the 
Fire Department, this condition existed prior to his appointment to 
the Fire Department. 

30 Q. Has any one of the Board seen him in one of these 
spells? A. I am unable to state. I have not. 

Q. Does the Board claim that he is an epileptic? A. It is of the 
opinion, from the history of the case that Private Schwertdfeger is 
suffering from that form of epilepsy known as “petit mal.’’ 

Q. Will you say that he has epileptic fits? A. He has these at¬ 
tacks, and he had them prior to his coming into the Department. 
He said the other day that he had had these attacks from the time he 
was a child. Whether or not he knew the nature of them I am un¬ 
able to say. 

Q. Would a man sitting down, under normal conditions have 
them. A. .They are liable to attack him at any time. If there is 
any excitement—any exciting causes, such as motion, or improper 
food—^the attacks are liable to come on. 

Q,. His army record doesnT say that he had epileptic fits in the 
army. A. It says he had epilepsy (Refers to Army Record). He 
had the first one in the Fire Department soon after he was appointed. 

Q. Does excitement cause them? How can you tell whether or 
not it is an epileptic fit? A. This is a condition which has existed, 
in my opinion, since his early childhood days. It certainly existed, 
from his own history, prior to his appointment to the Fire Depart¬ 
ment. If we had known that he was subject to these attacks we 
would not have passed him. 

31 Q. DoesnT he show a clean discharge from the Army? 
A. That wouldn^t necessarilv show that he was not an 

V 

epileptic. 

Q. If he was an epileptic would they give him the privilege of 
re-enlistment? A. I don’t think they would. 

Mr. Hogan: I produce his discharge. 

Dr. Barry: I cannot say that they would or would not. I would 
not. I have had Army experience, and it w’ould be very easy for 
the Company Commander not to have the full facts before him at the 
time of the man’s discharge. The safest way to get the full facts is 
from the “Report of Sick and Wounded.” 

By Chief Proctor: 

Q. Prior to December 13, 1913, you say you treated him for an 
attack. What kind of an attack—on July 12, 1912? A. In the 
light of what has happened since I believe it to have been an attack 
similar to the rest of them. I didn’t see him until the attack was 
over. I accepted his statement as to the cause. 

Q. You didn’t have any suspicions aroused until-A. They 

were aroused in September, 1913. 

Q. You take a man, high strung, nervous, and put him into a 
building like that Five and Ten Cent Store Case,—^What effect 
would that have on his ner\’ous system? A. Do you mean in the 
production of this condition? It would not give him epilepsy. 
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32 Q. Would overheating and sunstroke give him epilepsy? 
A. I have had a great deal to do with firemen being subject^ 

to sdl sorts of exposures. I never knew of a case to originate in any 
such way. If the man is subject to the attacks, it would in all prob¬ 
ability produce one. 

By Mr. Hogan: 

Q. Battalion Chief Proctor asked you this question: Has this man 
been the subject of epileptic fits? and you answered “I say he has 
epilepsy, petit mal.” You have not answered the question yet. Is 
there anything in the Army record to show that he had epileptic 
fits? A. The report of the Surgeon General in reply to the request 
of Commissioner Siddons reads as follows: ‘Mune 24, 1909, epilepsy, 
petit mal, line of duty, undetermined; June 24 to 26,1909, epilepsy, 
petit mal, existed prior to enlistment, not in line of dutj.’^ 

Q. As a physician, can you say that this man had what we lay¬ 
men call “epileptic fits”? A. The words “petit mal” are used simply 
to distinguish this form of the disease from “grand mal.” The 
symptoms are different in degree. He may or may not lose conscious¬ 
ness in petit mal. 

Q. Do they froth at the mouth? A. The frothing at the mouth 
is rather a symptom that doesn’t mean much. 

Q. Do they bite the tongue? A. They may or may not. It 
would depend on the degree of loss of consciousness. They may or 
may not lose consciousness. 

Q. Would it be possible for a. man to have fits for ten 

33 years and have no evidence about his body to show it? No 

I evidence on his tongue where he had bitten it, or evidence 

of having fallen in fits? Is that your experience? A. I think so. 
Whether it is my experience or not, it is my belief. Many of them 
show no physical evidences of disease. It would depend entirely 
upon the character or number of the attacks. In a man like 
Schwerdtferger I should say that he would not betray any evidences 
j of disability. 

Q. Would it not lead to the conclusion that they were not fits? 
A. What do you mean by fits? 

Q. I mean convulsive- A. The point I make is this: Private 

Schwerdtfeger is, in my opinion, the subject of that form of epilepsy 
known as petit mal, which is shown by his history clear back to his 
childhood days. It mean's a small form of the di^se. Having this 
disease he is unfit for duty in the Fire Department. 

Q. In the light of the fact that in his four years’ duty he has 
never failed in his duty while driving the engine or fighting fire; 
and in the light of the fact that he is now disabled; can you say 
that it is not—^that it cannot—^be fairly attributed to his experiences 
in the Fire Department? A. I believe that his experiences had ab¬ 
solutely nothing to do in the production of this disease. 

Q. Then you don’t think that smoke poisoning and being over¬ 
come by gas, such as he was subjected to at the Geological Survey 
Fire could have anything to do with this disability? A. I 

34 believe not. His history shows that he has had no more at-' 
tacks since that fire than before. 
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Q. Would being buried in that building on December 24, 1913, 
under the floors for three hours have any effect on his disease? A. I 
believe not. 

Q. You say he is a danger to himself and comrades. Is it not a 
fact, settled by medical science, that activity of mind and body 
wards off epileptic attacks at the time of activity; and that rest and 
idleness produce it? A. It is absolutely impossible to say when a 
man is going to have it. 

Q. Do you know where the Craig Colony is? A. Geographically, 
no. 

Q. Ever visit it? A. No. 

Q. Ever read the reports? A. No. 

Q. You don’t know whether or not their experience is just as I 
have just stated? A. No, I don’t know. 

Q. I suppose the fact that this man has seen four active years in 
the Fire Department would not change your opinion? A. No, I 
would not want to return him to duty. 

Q. Is it possible for him to be the victim of epilepsy and not 
know it? A. Yes. 

Q. Is it possible for him to have petit mal, and yet be 
35‘ honest when he says he has not had epilepsy? A. Yes. 

Q. Would his experience in the Fire Department have 
nothing to do with the aggravation of his disease? A. I believe 
that his experiences in the I^re Department during the four years 
past has had nothing whatever to do with the aggravation or pro¬ 
duction of his condition. 

Q. Doctor, as you understand the purposes of this pension fund:— 
If I enter the service and am tubercular but don’t know it, and by 
reason of the severe treatment the trouble is aggravated, and I b^ 
come disabled. The disability can be traced back to the time before 
I entered the Department. Would my condition of disability be 
attributed to my service in the Department? A. You will pardon 
me, but I don’t think that the case is parallel to the one in point 
I will say that if a man passed the Board, and the Board was in full 
possession of all the facts concerning his previous history—and 
which they should be—and this man later developed tuberculosis, I 
would say it was in line of duty.. 

Q. Doctor, I am subject to tuberculosis, but not in a dangerous 
state. I enter the I'^re Department, passing the examination. My 
limgs are filled with smoke, and I am drenched with water. As 
President of the Board of Surgeons, what would you say, if I be¬ 
come disabled—^unfit to perform the duties of a fireman. A. You 
probably would not pass the Board. You cannot tell an epileptic 
from an examination. You cannot tell that Schwerdtfeger is an 
epileptic by examining him. 

By Chief Proctor: 

Q. A man under one of these spells—is he always uncon- 
36 scious? A. Not always. Not if he has petit mal. It does 
not necessarily follow that he will lose consciousness.' 

Q. In September when you saw him, and you say you first thought 
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he was suffering from epilepsy—did you examine him at that time? 
A. Yes. I have examined him on several occasions. He told me 
then that he was subject to these attacks. 

Q. Did you consider him dangerous at that time? A. I did. 

Q. Couldn^t you have brought him before the Board of Smgeons 
at that time? A. How could they have told? An examination 
would have revealed nothing. He told me nothing until this attack. 

Q. I thought you said that he was always perfectly frank with 
you? A. I had suspicions but I had no way of proving them. 

Q. You took no steps until after the Five and Ten Cent Stoife 
Fire? A. I didn’t want to do the man an injustice. 

Q. You say that Schwerdtfeger is an epileptic? A. I will say 
this, as I have said before: In my opinion Private Schwerdtfeger is 
the subject of that form of epilepsy known as petit mal. 

^r. Hogan: I call your attention to the fact that he does not say 
fits. 

37 By Chief Proctor: 

Q. I want to know if this man has sinking spells, or spasms, or 
fits, if they are brought on by gases, and smoke, and heat, and ex¬ 
citement from the gong; will those cause him to have these fits, 
or if he will have them at any time. A. I stated that. 

Testimony of Dr. Alfred Richards. 

All I know about Schwerdtfeger’s condition is from his own 
statement and the history of these attacks, as given by him and as 
related by Dr. Barry. From his own statement given here July 
30th, I believe Private Schwerdtfeger is suffering from that form 
of epilepsy known as petit mal, and his being subject to these attacks 
totally unfits him, in my opinion, for duty in the Fire Department. 
This condition, from his own statement, is not incident to his serv¬ 
ice in the Fire Department. 

By Chief Proctor: 

Q. You base your opinion on his statements to you and Dr. 
Barry? A. And the history of the case. 

Q. You have never seen him in one of these spells? A. No. I 
saw Schwerdtfeger on one occasion at the Homeopathic Hospital 
after a fire. It was supposed that he had had too much smoke. 
Questioning at that time did not reveal anything. 

Q: He didn’t show any sumptoms of epilepsy? A. In order to 
see symptoms of epilepsy one must be present at the attack. Or we 
can judge from the symptoms as portrayed by someone else. 

38 Q. Did I understand you to say that you cannot diagnose 
the case unless you are present when he is in a fit? A. I 

said the case showed it by its history. In the case of petit mal, with 
only one attack before you, it would be unwise to pronounce it 
epilepsy. 

Q. Do you think that a man who is under heavy exertion—^hand- 
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ling a pipe with the great pressure behind it—and I know there is 
no harder work because I’ve been to the pipe myself—^would his 
work for some time at this pipe have any effect on him? A. It 
would depend on the man’s physical strength. The work in itself 
would not produce epilepsy. 

By Mr. Hogan: 

Q. Would it aggravate it? A. I won’t say it would not. 

Testimony of Dr. Brandenburg. 

I examined Schwerdtfeger with the other members of the Board 
on two occasions recently. From the history of the case as given by 
Schwerdtfeger and Dr. Barry, I am of the opinion that he is suffer¬ 
ing from that form of epilepsy known as petit mal. I think 
Schwerdtfeger had this condition previous to entering the Fire De¬ 
partment, and that it was not incident to his service in the Depart¬ 
ment, and that it totally unfits him for the duties of a fireman. 

By Chief Proctor: 

Q. You think he had these spells before coming into the Depart¬ 
ment? A. He gives the history himself of having had them. 
39 Does he call them epileptic fits? A. He didn’t say 

^‘epileptic fits.” He says he h^ these same attacks. 

Q. Did you ever see him in one of these attacks? A. No. In 
my opinion, from the history of the case, no matter whether he 
has epileptic fits, petit mal, or whatever the diagnosis of the case 
may be, his condition is one which totally unfits him for the duties 
of a fireman. 

Q. Suppose when he came into the Fire Department he was sub¬ 
ject to sinking spells, and was given the heavy work of handling a 
pipe, and has to inhale gases and smoke. Would that bring on one 
of these spells? A. I would say that it would have no bearing on 
his condition in regards to these attacks. It depends a great deal 
on the man’s physical strength. 

Q. Do you think he could be four years in the Fire Department, 
and had these spells, or epileptic fits, and show no marks—^no evi¬ 
dence on his body to indicate it? A. It would depend upon what 
you mean by epileptic fits. 

Q. What effect would going through a heavy strain, if he was a 
high tempered man and high strung, have on him? Would it cause 
him to have a fainting spell? Or drop at the pipe? A. He might 
drop from exhaustion. He may drop from the effects of the smoke. 
But I say that in my opinion, Schwerdtfeger is suffering from that 
form of epilepsy known as petit mal. It makes no difference what 
the diagnosis in the case may be, as this man admits having these 
attacks since childhood. It totally unfits him for the full perform¬ 
ance of his duties as a fireman. 

Q. You say ^^the full performance.” A. Yes. 

Q. Yet he has been performing his duties for four years. A. You 
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can’t tell when he is going to have an attack. The fact that he hasn’t 
had an attack which caused a dangerous condition during his four 
years’ service means nothing. 

Q. Is he any worse off today than he was four years ago? A. No. 

Q. No more liable to have these attacks now than four years ago? 
A. No. 

Q. No more danger than four years ago? A. No. But the man 
may have the attacks at any time and cause trouble. 

(i Doesn’t your experience, and your reading, in the language of 
Chief Proctor, lead you to believe that ^‘high excitement and nervous¬ 
ness tend to aggravate it?” A. He has been through all these things, 
and his attacks are just the same as before. 

Q. How much experience have you had with epilepsy? A. I have 
seen a few cases. 

Q. Can you tell me any works you haye on the subject? A. No. 

Testimony of Dr. H. W. Lawson. 

I have never attended Schwerdtfeger, and never seen him in one of 
these attacks. I examined him on the 30th of July, and 
41 found him in good physical condition. His weight was 143 
pounds; his height ^ inches; the girth of his chest at expirar 
tion was 36 inches, at inspiration 39 inches. He seemed otherwise 
fit for his duties. I learned from Schwerdtfeger that he was subject 
to attacks which he had had since early life, both before and after 
entering the Fire Department. A practical inquiry into the symp¬ 
toms led me to believe that he was suffering from a mild form of 
epilepsy, and this disease unfits him' for performing the duties of a 
fireman. 

Chief Proctor (Submitting Army report): This doesn’t say he has 
epilepsy. 

A. Yes, it does. It says he has the mild form, or petit mal. 


« 

Testimony of Dr. Smith Ely JelUffe, of N'em York City. 

By Mr. Hogan: 

Q. You are Dr. Smith Ely Jelliffe? A. I am. 

Q. Where do you reside? A. New York CSty. 

Q. What is your profession? A. Physician. 

Q. How long have you practiced as a physician? A. Since 1889. 
Q. Where is your office in New York? A. 64 West 56th. 

Q. Have you, or have you not practiced as a specialist? A. I have, 
of nervous and mental diseases. 

42 Q. Does epilepsy come under that head? A. It does. 

Q. Please state to the Board just what your experience has 
been with epilepsy and epileptics. A. Any one in my profession is 
apt to see a great many people suffering from it. It is a very common 
sort of thing. One in one hundred or one in fifty have attacks which 
are called epileptic attacks. There are different sorts of attacks.' In 
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some of the mild one- the only evidence may be a sli^t lapse in the 
speech. He may be talking along and suddenly stop and (Imitates 
stammering). That is petit mal. Or the man may be walking along 
and drop something, and notice it and pick’ it up. There is a little 
temporary suspension of activity, and there are other attacks in 
which the patient has a little dizziness; a buzzing in the ears; he is 
dazed for a second; there are attacks where he has nausea and vomit¬ 
ing; very severe attacks without loss of consciousness. All of that 
group are without loss of consciousness. They are called‘petit mal. 

Mr. Hogan: 

Will you state whether or not the patient may have hysteria or 
crying spells? A. I will come to that later. The group which every¬ 
body know about is where the patient gives a shout, and falls, and 
goes into muscular convulsions. When he comes to he has severe 
headaches. He is knocked out for two or three hours, and the next 
day is all right. That is called grand mal. Then there is another 
group where they simply have mental symptoms. They get very 
angry. They may cry, or curse, or get into a fight. They 
43 may laugh or cry. These we call mental attacks. They are 
apt to be irritable; they may run away from home. One 
man is knowm to have travelled half way round the w’orld, and found 
himself in Europe. These are the three main types. We see a great 
many of them—^three to four hundred in a year. In the minor 
attacks there is no loss of consciousness. In the major attacks there 
is loss of consciousness and muscular movement. 

By Mr. Hogan: 

Q. Doctor, w’hat is the Craig Colony? A. It is an institution 
where they treat nothing but epileptics. It is situated in New York 
State. 

Q. Were you ever there? A. Yes, I stayed there three months. 

Q. How’ many patients did you see there? A. From six to eight 
hundred. When I first went there I expected to see fits every minute. 
I w'ent for a week without seeing any epileptic fits. Then I learned 
when to be around. They had regular attacks and regular times. 

Q. Are you the author of medical works? A. Yes, on nervous 
and mental diseases. About two or three hundred. 

Q. Will you name them? A. Well, l^ere' are quite a good many. 
There is “The Treatment of Nervous and Mental Diseases^^, by Dr. 
White and myself. 

Q. Is that known as “White and Jelliffe’s”? A. Yes. I wrote a 
chapter on epilepsy and vertigo, and a whole lot of things 
.44 which are closely related. I also wrote a chapter for For- 
scheimers^ and a chapter on hysteria, which is closely related 
to this, in “Osier System of Medicine."*’ * 

^ Who is the Doctor who edits those articles? A. Dr. White 
and myself. 

Q. You contribute on mental diseases? A. I do. X edited one 
myself foi^ 13 years. 
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Q. Have you seen Schwerdtfeger? A. Yes. 

^ Did you examine him? A. Yes, for three hours. 

Q. You will please state to the Board how you find him. A. I 
find that so far as he can tell me, there is no history of similar attacks 
in his family. He was also a healthy boy until the age of 7 or 8. 
When he was about 7 years of age he remembers that one day at 
school he had the first thing of this kind happen to him. His legs 
got weak and he had to sit dowm. In three or four minutes he was ^ 
right. After that he had several more. He didn^t say anything to 
his parents. He didn^t have a doctor. In several of the att^ks his 
stomach was out of order. At the age of 12 or 13 he had vomiting. 
When he was 16 he had vomiting, and the doctor at that time pro¬ 
nounced it stomach trouble. He also had attacks where he had head¬ 
aches and nothing else. As far as I could reconstruct his bistor^^ up 
to the time of his enlistment^—from the age of 8 to that of 21—^he 
had about 7 or 8 of these attacks. The worst one of these was one he 
had in the subway in New York. He was going down town 
45 and he commenced to get a little dazed. He spoke to the 
guard and said he was feeling sick, and couldn^t the guard 
give him a seat. ^ He sank down into the seat and they took him down 
into the city. There were three or four policemen, and he remem¬ 
bered now that they held him. He remembers getting a little 
angry, and saying “Get off my chest. What are you sitting on my 
chest for?^’ He was perfectly conscious. He went over to the hos¬ 
pital—^that is as far as I can gather—and was perfectly conscious 
while all this was going on. That is the testimony that he gives me. 
There might have been other attacks but he does not remember any¬ 
thing about them, and if he had had several attacks he would prob¬ 
ably have bitten his tongue, or bitten himself in some way. He has 
no scars, and there are no evidences of his having bitten his tongue 
or knocked his teeth out, which is what they are apt to do with these 
major convulsive fits. He has also had attacks—and these have 
come on lately—^in which he has had a certain feeling of great ani- 
I mosity—^unreasoning animosity—and his headaches have been 
1 getting worse. Since February he has been having them nearly 
every day, and the sounds of noises are bothering him a good deal 
at times. And he says that in the last month or two he has had 
peculiar ideas. Once in a while he feels as though he had one of 
the axes that they use in the Department in his hands and he wants 
to break something with it. That is a kind of condition that does 
come up in the minds of persons who are having these mental dis¬ 
turbances, and that is what makes some of them very angry. They 
run amuck sometimes. That is one of the symptoms. 

Q. Did you get a history of his symptoms here, and in 
46' the army as well? A. He told me that right away. He has. 

never wet his bed, urinated in his trousers, nor passed his 
bowels in his trousers. These happen in the major grand mal. 

Q. How did you find him mentally? A. I examined his nervous 
system, and found it practically normal. I found that the two sides 
of his face are not exactly alike. He was mentally alert, and of 
average intelligence. He has not much education. He left school 
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when he was thirteen years of age. He first worked in a grocery store 
and then in a broker's office, but did not advance much because he 
had that attack in the subway, and his employers found it out and 
could not trust him with large sums of money which he had been in 
the habit of carrying—sometimes as high as a hundred thousand 
dollars. 

Q. This character of trouble that he has, can a man be subject to 
it and still be efficient? A. A great many people have these forms 
of petit mal attacks. A very great many of them, a lot of them, go 
along with their regular work. 

Q. Are there any cases in history? A. Napoleon Bonaparte, 
Julius Csesar, Flauber; the histon' of the disease shows that there are 
four or five hundred well-known people in history who had these, 
even major attacks. 

Q,. Did vou get the history of his experience in the Five and Ten 
Cent Store Fire? A. I did.^ ' 

Q. As what? A. He told me that for three or four hours. 

47 he was pinned down in the wreckasre, and that was a period 
of intense excitement. He said there was a great deal of 

smoke and water. It was a highly disturbing sort of an affair. 

Q. Did you hear Dr. Barry say that during the Geological Survey 
Fire he succumbed to smoke poisoning? A. Yes. 

Q. Did you get from this man a history of services within a short 
time after that at the Galt fire and in addition to these, did you go 
over his services within the last four years? A. I did. 

Q. Did you find anything in the history to show that this man 
had not efficiently performed his duties as a fireman? A. No. 

Q. Getting down to his present physical condition, I will ask you 
to tell this Board as a physician what effect such sendees as he has 
rendered would have, or would be likely to have, on his physical and 
nervous condition. A. It tends to aggravate it and make it worse. 

Q. No doubt about it? A. No, absolutely none. 

Q. What effect would smoke poisoning have? A. It is apt to 
make it worse. I have seen several firemen who, as a direct result 
of smoke poisoning, have developed epilepsy. I have seen a num¬ 
ber of others who have had minor attacks develop into major attacks 
by the strain of their work. Ten or fifteen in the last four or five 
years. 

Q. People that you have actually observed yourself? A. 

48 Yes. 

Q. You can say that such experience as he has had would 
tend to aggravate his trouble and disable him for active sendee? A. 
There is no doubt in my mind that the character of the work he has 
performed would be especially disastrous. It would be the last kind 
of work that I would pick out for him. 

Q. You can assure this Board that you know cases where epilepsy * 
began as the result of this kind of service? A. I can. 

Q. It can and does? A. In my opinion it has and does. It is 
well known in the literature of the subject 

Q. Assuming that Mr. Schwerdtfeger should be retired and 
should not remain on active duty, can' you say whether or not his 
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disability for continued active service can be fairly attributed to 
service in the Department? Assuming that he is physically unfit, 
can you fairly state, in view of all the history of this case—including 
his experience in the Five and Ten Cent Store Fire—^that his in¬ 
ability to go on in the service, assuming that it exists, can be at¬ 
tributed to his service in the Department? A. In part, I believe. 

Q. That is your opinion as a medical man? A. Yes. That his 
condition has been aggravated by the work which he is called upon 
to do. 

Q. Is he capable of staying in active service? A. Theoretically 
he is not. Practically he may, as has already been shown 

49 by his service up to this time. One can^t tell when he may 
have an attack. That is a theory. I think for his own 

safety as well as for the safety of the community he should not drive 
an engine or have to do active work at a fire. He might go for ten 
or fifteen years and not have an attack and then again it may happen 
tomorrow. 

Q. Could he render any other class of work? A. Yes. 

Q- Is he efficient to do some other service? A. Yes, he is per¬ 
fectly competent to do a lot of work which I assume belongs to the 
Fire Department, but not active fire service. 

Q. Assuming that he should be retired because of his present 
physical disability, and assuming that the four years^ service has 
exaggerated the trouble, what have you to say as to whether or not 
he should be retired on a pension? A. From the history I have of 
the case, and as it comes to me from him—and I feel that his whole 
attitude has been eminently fair—I think it is due to him, if he is to 
be retired, that he he retired in a fair sort of way. I think he is 
justified in his attitude of asking for a pension. It is reasonable. 

Q. Is it reasonable to say that if his present disability can be 
attributed in part to his service that he should be retired and given 
a pension? A. In my opinion, yes. 

By Chief Proctor: 

Q. Do you believe that these conditions could exist and yet he not 
know that he was subject to epilepsy? A. Yes. 

Q. You think he took the oath honestly that he was not 

50 subject to epileptic fits? A. Yes. I believe that his under¬ 
standing of that was that it meant having attacks in which 

he was unconscious, fell down and frothed at the mouth. He had 
no idea of what w’as wrong with him until he was 16 or 17 years of 
age, when his employer sent him to his family doctor and that 
man told him he had vertigo. Of the three attacks which he had in 
the Army, one was attributed to heat stroke, and in the other two 
he says that the Doctor never said what was the matter with him, 
and it was not until six weeks ago that anybody had suggested that 
he had epileptic attacks. 

Q. If this man came before you to be examined and you passed 
him as perfectly sound and afterward you would claim that he had 
epileptic fits, who would that be up to? A. That would be up to 
me. 
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Q. If you had passed him as being sound in mind and body? A. 
That would be up to me. 

. Q. If this man comes in under oath not believing that he is an 
epileptic and it is determined afterward that he is, is it up to you or 
up to the man? A. It is up to me. The report from the Army 
shows that there were no disqualifications against him. 

By Mr. Hogan: 

Q. If he believes that he is not an epileptic, you pass him as 
sound and he gives you four years’ service, but later it is determined 
that he is an epileptic, is it up to you or the man? A. I think it is 
up to the examiner. People will go through these attacks 
51 until they are 40 or 50 years of age without knowing the 
nature of them. They may have an attack once a year, or 
once in two years, and it is always put down for an attack of bilious¬ 
ness or vertigo. 

Q. They don’t know? A. No. 


Testimony of Dr. Edward J. Gunning^ 

By Mr. Hogan: 

Q. Are you a practicing physician in Washington? A. I am. 

Q. How long have you practiced? A. 10 years. 

Q. Are you a graduate of any medical school? A. George Wash¬ 
ington University School of Medicine. 

Q. Is it not a fact that you have your office opposite to No. 6 En¬ 
gine Company? A. It is. 

Q. Did you ever see Schwerdtfeger? A. I donT remember seeing 
him except in one attack. 

Q. Were you called upon on one occasion to see Schwerdtfeger? 
A. I was. He was Iving in bed, in No. 6 Engine House. 

Q. What was the trouble? A. When I got there he had been in 
the attack about five minutes. He was lying on his right side, in a 
flexed position. There were tears flowing from his eyes. His 
hands were unclenched, and the mouth open. There was no clinch¬ 
ing of the teeth. No frothing at the mouth. Occasionally 
52 he would throw his right hand up before his face, as if to 
hide his face. I watc*hed him for a few minutes and found 
him hysterical and nervous. His condition remained the same . It 
seemed that the attention offered him aggravated him. It was 
typically a case of hysteria, independent of any element of epilepsy. 
I have a dozen cases which I treat; and I have never seen these con¬ 
ditions in them before. I may add that his condition was so sugges¬ 
tive of someone in trouble, that I asked him if lie had had any worry. 
The attack lasted about twenty minutes. 

Q. Then the attack was like a nerv’ous attack? A. Yes. It was 
such an attack as comes from nervousness and excitement. 

Q. What they call petit mal—is it not a fact that a man may have 
it and not know it? A. I have four patients now, one of whom is a 
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man working for me. His attacks axe very slight, and others are 
much the same way. One of my patients, a woman, has it at 
meals—at the table. There is a hesitation in using the spoon or 
fork. 

Q. You know of the experience of the five men who were buri^ 
in ^e Five and Ten Cent Store Fire. What effect would that have 
on a man’s nervous and physical condition? A. It would prepuce 
a permanent shock. I have seen ceises where the person has never 
recovered. 

Q. What effect would the experience of being overcome by smoke 
and gases—smoke poisoning—and being buried for three or four 
• hours, and after that working for 17 hours at the Galt Fire—what 
effect would that have? A. The effect would be very last- 
53 ing, if not permanent. 

Q. Assuming that this man passed the Board of Medical 
Examiners—our very efficient Board of Medical Examiners—^in 
1910. For four years he has ser\^ed as driver of engines and hose 
wagons without a single accident. He has served at fires and never 
caused any danger. He is the subject of smoke poisoning. He is 
buried under a building and remained there three or fours hours. 
He has endured hardships incident to fire service. At the end of 
four years, what would you say with respect to that service being 
fairly chargeable with his physical inability, assuming that there is 
such a disability? A. Of course the case is perfectly strange to me. - 
I have not seen him half a dozen times, having no interest in the case 
myself. If I were to give impartial testimony, I should say that the 
condition was greatly aggravated by the service rendered, and that 
if he is not able to do on with his work, it is chargeable to the service. 


Testimony of Dr. Wilfred M. Barton. 

By Mr. Hogan: 

Q. Where is your office? A. 1730 Connecticut Avenue. 

Q. How long have you practiced medicine? A. 22 years. 

Q. Are you a graduate of any medical school? A. Georgetown 
University Medical School. I was connected with the Georgetown 
University Hospital, and the Washington Asylum and Jail, and 
have been connected with various hospitals for three .or four 
years. 

54 Q. I wish you would state what attention, if any, you have 
given to neurology. A. I have practiced internal medicine, 
and have given it a great deal of attention. 

Q. Is it not a fact that you have a number of times qualified as 
an expert in our local courts? A. Yes. 

Q. At my request did you make an examination of Mr. Schwerdt- 
feger? A. I did. 

Q. Please state the result. A. I think it would be unnecessary to 
go into a lengthy history. I saw him at my office and made an ex¬ 
amination of him. I have talked the case over with Dr. Jelliffe. 
I got the history of the case. Then I was present here when the 
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Board went over the case one week ago today. Those are the only 
two occasions on which I have seen him. There doesnH seem to be 
any difference of opinion as to the nature of the case. I don^t think 
there is any difference at all. We are all agreed that he has a very 
mild type of epilepsy. But it is extremely mild, and evidently has 
not been attended by loss of consciousness, which I rather believe. 
They are very momentary in some cases, lasting a minute or a few 
seconds. He has had a few of these attacks which seem to be hys¬ 
terical attacks. They are more or less common. It seems to me 
that we are all in agreement, that these attacks are extremely mild, 
but that they are of such a character as to unfit him for work of a 
certain kind or character. I am in agreement with the Board 

55 that it would be wrong for him to do certain acts. There is a 
disability that under some state of circumstances something 

might happen. So far as my examination goes he seems to me to 
be physically perfect. The chief difference between the opinions 
of the Board and Dr. Jelliffe and Dr. Gunning and myself, seems 
to be that the Board does not believe that his condition is attributa¬ 
ble to his fire service. The difference seems to be in the attempt to 
put a proper estimate upon the results that may have come upon 
him as a result of his fire duty; here, there seems to be some diver¬ 
gence. I take the same stand as Dr. Jelliffe. I think if he has 
been subjected to more or less numerous excesses, I think it is only 
fair to estimate that his condition has been aggravated by his 
service. 

Q. No doubt at all that such condition would aggravate it? A. 
No doubt at all. I think if we think it over we would have to agree 
that the service would aggravate these attacks. 

Q. You cannot, in fairness, hold to be entirely negative his exper¬ 
ience in the Five and Ten Cent Store Fire? A. No. He is of a 
hysterical—a nervous—^tum. I think he is of a nervous tempera¬ 
ment. 

Q. Do you agree wth Dr. Jelliffe, that if we estimate that his phy¬ 
sical incapacity for further active service exists, is it not fair to at¬ 
tribute it to his service in the Fire Department? A. Yes, that is my 
honest opinion. 

Q. Is petit mal characterized by fits? A. Of course not. The 
very fact that it is to be designated petit mal, designates 

56 it as a condition without fits. 

Q. Suppose a man had petit mal, and was asked the ques¬ 
tion “Have you had epilepsy?^', could he honestly answer “no”? 
A. I think so. 

Q. Suppose the question is ‘TIave you ever had epileptic fits?”, 
and knowing "that he had had epilepsy, he answered “no.”? A. He 
would be to blame. But he didn^t do that. I don’t think he knew 
that he had any form whatever. That would be coming into the 
Department under false pretenses. 

Q. Then he may have it and not know it? A. Yes. 

And he can have petit mal, and not have a fit? A. Yes. 
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By Chief Proctor: 

Q. Could he come in the Department as he did and not perjure 

himself? A. Yes, I think so. . 

• _ ✓ 

By Mr. Hogan: 

Q. The fact is that his whole history shows that he did not know 
it. —. -. 


Testimony of Charles W, Gill. 

Q. You are Charles W. Gill? A. I am. 

Q. Are you a member of the Fire Department? A. I am; a 
private of No. 2 Engine Company. 

Q. How long have you been a member of the Fire Depart- 
57 ment? A. I couldn^t exactly say without looking it up. 

About six years. 

Q. Do you know Schwerdtfeger? A. I do. 

Q. Have you ever seen him on duty? A. Yes, sir. 

Q. What kind of a workman and fireman is he? A. He is a 
good workman; energetic man, and willing. 

Q. Before the Five and Ten Cent Store fire, did you you ever 
see him on duty? A. Yes, sir. 

Q. What kind of a man was he? A. As good as any in our 
company. 

Q. How is he with respect to activity? A. He appeals to me to 
be an athelete. 

Q. Ever see him driving? A. Yes. 

Q. What? A- Three horses. He drove as well as anybody. 

Q. Have you seen much of him since the Five and Ten Gent Store 
Fire? A. On two or three occasions. 

Q. Have you noticed any difference in him? A. He seems to be 
nervous. 

Q. Ever see him have one of these attacks? A. No, sir. 

^ Have you ever known him to fail in his duty? A. No, sir. 


58 Testimony of Private Frank Hellmuth. 

By Mr. Hogan: 

Q. Are you a member of the Fiire Department? A. I am. 

^ How long have you been a member? A. 13 years. 

Q. Attached to what company? A. No. 6 Engine. 

Q. Do you know Schwerdtfeger? A. Yes. 

Q. Do you remember in 1910 when he became a member? A. 
Yes, sir. 

^ Something has been said about the five men caught under the 
falling walls and floors in the Five and Ten Cent Store Fire. Who 
were these men? A. Schwerdtfeger, Birch, Lanahan, Dyer and 
myself. 

Q. How long were you there? A. I was there three hours. 
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Q. Were you taken out before or after Schwerdtfeger? A. I was 
taken out before. 

Q. When you were under there, how far was he from you? A. 
A foot or a foot and a half from me. * 

Q. What kind of an experience was it? A. It was a pretty hard 
one. I wouldn’t like to go through it again. 

Q. Do you remember telling me it was Hell? A. Yes. 

Q. Where were you when the floors fell? A. On the sec- 

59 ond floor. The floors fell in on us. There were two floors 
above us, and they came in on top of us. 

Q. Who besides you five men were in there? A. No one. 

Q. What were you doing in there? A. Fighting fire. 

Q. When you went down were you able to get out? A. No, were 
pinned down. I w’as pinned down with my head between my legs. 

Q. Was Schwerdtfeger able to get up? A. I don’t think he was, 
I heard him squirming around, and I told him if he got out to get 
me out too. Then he got quiet. We were taken to the Emergency 
Hospital, and he was the next man after me. 

Q. What time was this? A. About two o’clock. 

Q. How long were you in the building? A. About three hours. 

Q. And Schwerdtfeger was there longer than you were? A. Yes, 
sir. 

Q. Have you seen him in the performance of his duties? A. I 
have. 

Q. What kind of a fireman is he? A. A No. 1. 

Q. What have been his duties? A. He has acted as Driver, and 
has gone to the pipe. 

Q. What do you mean by going to the pipe? Fighting fire? A. 
Yes, sir. 

60 Q. Is he quick? A. Quick as a flash. 

Q. Never failed to do his duty? A. No, sir. 

Q. Ever know him to start out and not get his engine there? A. 
No sir. 

Q. No shirking? A. No, sir. 

Q. What was the physical and nervous effect on you on account 
of this experience of being buried? A. I am a whole lot more 
leary. I have to wear a brace around my back. 

Q. Were you ever nervous before? A. No. 

By Mr. Hogan: I wish to call attention to the fact that his dis¬ 
charge from the army is dated July 24, 1910, and that he came into 
the Fire Department July 26, 1910. This is the record of his army 
service: “Horsemanship, good.” He is rated as a first class gunner; 
and his physical condition is rated good; character excellent; and 
that no objection to his reinlistment is known to exist. I also call 
attention to the fact that he was a member of the Field Artillery. 
I call your attention to the sworn statement of these old people— 
his parents—^in New York, and they say he never had an epileptic 
fit or fit of any kind. The question No. 17 in his application, 
which has been referred to says “Have you ever had epileptic fits, 
or fits of any kind?” Not petit mal- 
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61 (Note. —At this point Private Schwerdtfeger became 
slightly hysterical, and sobbed for about five minutes. Dr. 

Jelliffe stated that the attack was caused by nervousness due to listen¬ 
ing the the testimony given. Schwerdtfeger said that he ‘^couldn^t 
stand any more,” and was excused by the Board, but later recalled 
and testified as follows.) 

' t 

By Chief Proctor: 

Q. Were you ever told you had epilepsy before you entered the 
Department? A. No, sir. 

^ Who was the physician who told you? A. Dr. Barry. 

Q. No others ever told you that? A. No, sir. 

By Mr. Hogan: 

Q. The first time you were told was when? A. The 18th of June, 
1914. 

By Chief Proctor: 

Q. What did the others say you had? A. They never told me. 

^ Were any of the physicians present when you had one of these 
spells? A. No; sir. They have seen me afterwards. 

Q. Have you always been conscious under these spells? A. Yes, 
sir. 

Q. What has been your condition since the Five and Ten Cent 
Store Fire? A. Worse. I am pretty restless at night. 

Q. How about when the instruments click? A. I am nerv¬ 
ous. 

62 Q. Were you that way before? A. No, sir. 

Q. Have you had these spells when you were quiet? A. 

Yes, sir. 

Mr. Hogan: Under the law, and in justice he ought to have a 
pension. The law warrants it, and justice demands it. 

. Supreme Court of the District of Columbia. 

Wednesday, March 29th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell'P. 
Stafford, Justice presiding. 

♦ ♦♦♦♦♦♦ 

Come now the parties hereto by their respective attorneys of 
record and this cause comes on for hearing upon the petition filed 
herein and all other the proceedings, together with the stipulation 
of evidence filed and is argued and submitted to the Court. Upon 
consideration whereof, it is ordered that the Rule to Show Cause 
issued herein be, and the same is hereby discharged and the Petition 
is hereby dismissed. 

Further, it is considered that the defendants recover of the peti¬ 
tioner their costs of defense to Iw taxed by the clerk and have ex¬ 
ecution thereof. 

5—2973a 
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From the foregoing the petitioner by his attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon, the penalty of 
a bond for costs is hereby fixed in the sum of Fifty ($50.00) 
Dollars. 

63 Memorandv/m. 

» 

April 17, 1916.—Appeal Bona approved and filed. 

Amgnmmt of Errors, 

Filed April 19, 1916. 

♦ ♦ ♦ :|e ^ 

1. The Court erred in holding that the relator was not entitled 
to a pension upon the evidence of record. 

2. The Court erred in- holding that the relator was not entitled 
to a pension as matter of law upon the whole record. 

3. The Court erred in holding that the relator was not entitled 
to the writ of mandamus requiring the respondents to grant and pay 
to relator a pension of $50.00 per month as allowed by the Fire¬ 
man’s Retiring Board. 

4. The Court erred in dismissing the rule to show cause issued 
upon relator’s petition and dismissing the said petition and refusing 
to grant the writ of mandamus as prayed therein. 

5. The Court erred in holding that the aggravation of a pre¬ 
existing condition of relator could not be a legal basis for a pension. 

6. The Court erred in holding in effect that the matters and 
things set forth in response to the rule to show cause constituted a 
good defense to relator’s petition. 

7. The Court erred in dismissing the petition of, re- 

64 lator. 

8. The Court erred in entering a judgment dismissing re¬ 
lator’s petition and taxing him with the cost. 

R. H. & .T. W. McNEILL, 

Attorneys for Petitioner. 


Designation of Record. 

Fled April 20, 1916. 

The Clerk of said Court will please prepare record on appeal, and 
include therein the following: 

Petition and Exhibits, 

Rule to Show Cause, 

Answer thereto. 

Joinder of Issue and Traverse on response. 
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Order dismissing petition and dischar^ng Rule to Show cause, 
Consent order setting aside, order dismissing petition and dis¬ 
charging Rule to show cause, 

Order setting down case—for hearing—on February 28th, 1916, 
Stipulation.of Counsel and evidence filed thereunder. 

Order dismissing petition and discharging Rule to show cause, 
Appeal noted in Open Court, 

Order fixing bond for appeal, at $50.00, 

Memorandum of Appeal and filing of bond, 

65 Assignment of Errors, 

This designation. 

ROBT. H. McNEILL, 
JAMES W. McNEILL, 
Attorneys for Petitioner. 

Service of above designation acknowledged and copy thereof re¬ 
ceived this 19th dav of April, 1916. 

C. H. SYME, 

F H S 

F.‘ H. STEPHENS, 
Attorneys for Defendants. 


66 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
*of Columbia, hereby certify the foregoing pages numbered from 1 
to 65, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 58480 at Law, wherein 
The United States, on Relation, William A. Schwerdtfeger is Peti¬ 
tioner and Louis B^rownlow et al. Commissioners of the District of 
Columbia, are Defendants, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of May, 1916. 

[Seal Supreme Court of the District of Columbia:] 

JOHN R. YOUNG, CUrk. 

Endorsed on cover: District of Columbia Supreme Court No. 
2973. The United States on relation of William A. Schwerdtfeger, 
appellant, vs. Louis Brownlow et al. Court of Appeals, District of 
Columbia. I'lled May 23, 1916. Henry W. Hodges, clerk. 
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THE UNITED STATES ON THE RELATION OF 
WILLIAM A. SCHWERTFEGER, APPELLANT, 

vs, 

LOUIS BROWNLOW, OLIVER P. NEWMAN, AND 
MAJOR CHARLES W. KUTZ, COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA, APPEL¬ 
LEES. 


BRIEF ON BEHALF OF APPELLANT. 


Preliminary Statement. 

This is an appeal from an Order of the Supreme Court 
of the District of Columbia dismissing a petition for a 
Writ of Mandamus. 
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Statement of the Case. 

The relator-appellant, William A. Schwerdtfeger, late 
a private in the Fire Department of the District of Colum¬ 
bia, brought his petition in the Supreme Court of the Dis¬ 
trict of Columbia, asking for a writ of mandamus to re¬ 
quire the Commissioners of the District of Columbia, ap¬ 
pellees herein, to.place appellant’s name upon the pension 
roll of the Fire Department of the District of Columbia, 
and to grant a pension to appellant, for his relief, at the rate 
of fifty dollars per month, as recommended by the Pension 
Board of said Fire Department, commencing from the 27th 
day of January, 1915, said pension to be granted out of the 
Fire pension or Relief Fund, under the provisions of the 
act of Congress providing therefor. 

The petition alleged (and in the evidence the facts are 
undisputed), among other things, the following: That on 
the 26th day of July, 1910, the appellant was appointed as a 
fireman in the service of the District of Columbia, under the 
Fire Department of the government of said District, in a 
position of private, and was assigned to No. 6 Engine Com¬ 
pany; that he thereupon assumed and began to perform the 
services belonging to such appointment, and faithfully con¬ 
tinued to perform all of said services as a private until Oc¬ 
tober 15, 1911, when he was promoted to the position of 
private. Class 2; that he was connected with No. 6 Engine 
Company (except for about two months and a half, when 
he was on duty at No. 2 Engine Company), until January 
27, 1915, when, by order of the appellees constituting the 
Board of Commissioners of the District of Columbia, he 
was discharged from the service of said Fire Department, 
upon the ground of disability; that on July 16, 1914, appel¬ 
lant received from the Acting Chief Engineer of the Fire 
Department of the District of Columbia, a letter directing 
him to show cause in writing why he, the said Acting Chief 
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' Engineer, should not recommend to the Commissioners of 
the District of Columbia appellant’s removal from the Fire 
Department on account of disability not incurred in the line 
of duty, to which communication appellant replied, which 
said reply is set out in Appellant’s Exhibit “A” (Rec., p. 5) ; 
that thereafter, in response to the request of the Acting 
Chief Engineer of the Fire Department of the District of 
Columbia, appellant appeared and submitted himself to a 
physical examination before the Board of Police and Fire 
Surgeons of the District of Columbia. That in response to 
appellant’s request for retirement and a relief pension, a 
hearing was duly had and testimony taken, and the said Pen¬ 
sion Board on, to wit, the 6th day of August, 1914, after 
due and careful consideration of the evidence given before 
it, made a report to F. J. Wagner, Chief Engineer of the 
Fire Department of the District of Columbia, finding, 
among other things, that appellant’s present disability, at 
least, was incurred in line of duty, and upon that ground 
recommended that appellant be retired from the service and 
granted a pension of $50 per month (Rec., p. 10). That 
at the time of appellant’s appointment in the Fire Depart¬ 
ment, he was of sound health and free from disease, ac¬ 
cording to his best knowledge and belief, and that at the 
time of said appointment he underwent and passed the thor¬ 
ough physical examination, required of applicants for said 
service. 

Appellant further set forth in his said petition that his 
present disability was due to hardships incident and neces¬ 
sary to the performance of his duties in the service of said 
Fire Department, particularly referring to the hardship and 
suffering experienced by him in the fire in the five and ten- 
cent structure located at Seventh and D . Streets, N. W., 
which occurred December 19, 1914, and the fire at the es¬ 
tablishment of William Galt & Company, in the early part 
of January, 1914. That on January 27, 1915, the appellees. 



in disregard of appellant’s rights for relief pension, entered 
of record an order dismissing appellant as a private in the 
Fire Department of the District of Columbia and refused 
to grant him said relief pension for the alleged reason that 
' appellant was incapacitated for service in said department, 
and that his incapacity and disability was not incurred in 
line of duty. 

The appellees duly filed their answer in said cause, al¬ 
leging, among other things, that appellant was not suffering 
from an injury or disease contracted in line of duty, and that 
there had been no aggravation of his malady, known as 
epilepsy petit mal, while in the fire service, and that a mere 
aggravation of a pre-existing disease is not pensionable. 
A hearing was had upon the petition, with exhibits of ap¬ 
pellant, and the answer of appellees, together with evidence 
filed, and an order was passed dismissing the petition. From 
this order appellant appealed. 

>• i 

Assignment of Errors. 

t 

1. The Court erred in holding that the relator was not en¬ 
titled to a pension upon the evidence of record. 

2. The Court erred in holding that the relator was not 
entitled to a pension as matter of law upon the whole record. 

3. The Court erred in holding that the relator was not 
entitled to the writ of mandamus requiring the respondents 
to grant and pay to relator a pension of $50 per month as 
allowed b)’’ the Fireman's Retiring Board. 

4. The Court erred in dismissing the rule to show cause 
issued upon relator's petition and dismissing the said pe¬ 
tition and refusing to grant the writ of mandamus as prayed 
therein. 

5. The Court erred in holding that the aggravation of a 
pre-existing condition of relator could not be a legal basis 
for a pension. 
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6. The Court erred in holding in effect that the matters 
and things set forth in response to the rule to show cause 
constituted a good defense to relator's petition. 

7. The Court erred in dismissing the petition of relator. 

8. The Court erred in entering a judgment dismissing 
relator’s petition and taxing him with the cost. 

For the sake of brevity, the assignment of errors will'be 
consolidated and discussed under the general heading that 
the Court erred in dismissing the petition. The pertinent 
facts are practically undisputed, there being, however, a 
divergence of opinion among the physicians as to whether 
or not the so-called malady of epilepsy petit mal was ag¬ 
gravated by the hardships and exposures of appellant's serv¬ 
ice in the Fire Department. The answer raises two main 
issues, the first being one of fact, to wit, whether the hard¬ 
ships and exposures experienced by appellant aggravated 
the so-called malady; and the second being one of law, to 
wit, whether the aggravation of the alleged pre-existing con¬ 
dition can be a legal basis for a pension. 

First. In addition to the overwhelming weight of the ex¬ 
pert medical testimony to the effect that appellant's so-called 
malady, so slight at first as not to be detected by the Board 
of Army Surgeons, nor later by the Board of Fire Sur- 
.geons of the District of Columbia, nor even known to ap¬ 
pellant himself, was positively and imdoubtedly aggravated 
by the hardships and exposures incident to his fire service, 
we have the direct and positive admission by the Commis¬ 
sioners of the District of Columbia, in their order dated 
January 27, 1915, discharging appellant from the service, 
that “findings 1, 2, 3, 4 and so much of No. 5 of the Re¬ 
tiring Board of the Fire Department as finds William A. 
Schwerdtfeger's malady to have been aggravated by the 
hardships and exposures incident to his service in the Fire 
Department be, and the same are, hereby approved" (Rec., 
p. 11). This finding is in direct refutation of the allegation 
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set up in- the answer that there had been no aggravation of 
the so-called malady due to appellant's fire service. The 
finding of the Retiring Board of the District of Columbia, 
of the Commissioners, and the overwhelming weight 
of medical opinion was to the effect that appellant’s 
condition had positively been aggravated by reason of 
hardships and exposures incident to said service. It 
would seem wholly unnecessary to pursue the discussion of 
this issue further. In fact, it seems to have been practically 
abandoned by counsel for the appellees at the trial. 

Before leaving the general heading of the fact of the ag¬ 
gravation of the condition of appellant, we desire to refer 
to the testimony to determine the degree or extent of such 
aggravation. The substantially undisputed facts on this 
point appeared to be that there was no history of epilepsy 
petit mal or epileptic fits in appellant’s family; that he was 
a healthy boy; that between the ages of eight and twenty- 
one years, he had a few attacks of vomiting, dizziness and 
headache, which were usually pronounced stomach trouble; 
that there was never a loss of consciousness; that since the 
age of twenty-one, appellant does not remember other at¬ 
tacks until after the severe hardships incident to his fire 
service; that he was accepted by the National Guard of the 
State of New York, after thorough physical examination, 
as being physically sound; that he was accepted by the 
United States Army, after thorough physical examination, 
as being physically sound. That in said army service of 
four years he was promoted from private to corporal. That 
his discharge therefrom rated him ‘‘good” as to horseman¬ 
ship ; “good” as to physical • condition; “excellent” as to 
character; and that his commanding officer certified that 
there was “no objection to his re-enlistment known to ex¬ 
ist.” That in 1910 he passed the Board of Medical Exam¬ 
iners of the Fire Department, and accepted as physically 
sound, and served in said Fire Department from July, 1910, 


to September, 1913, before the slightest suspicion was 
aroused that he was subject to a mild form of epilepsy petit 
mal, and that this last named date was after he had gone 
through a terrible ordeal of gas suffocation and smoke poi¬ 
soning at the Geological Survey fire. That in December, 
1913, he was caught between the floors in the fire on Seventh 
Street, known as the Five and Ten-Cent Store fire, and 
pinioned there, in great agony, in the midst of great volumes 
of smoke and water, for more than three hours (Rec., Jell- 
iffe, p. 26, and Hellmuth, p. 32). That in connection with 
the Galt fire in January, 1914, appellant rendered service in 
dangerous and difficult positions for a day and a half. That 
prior to these hardships, appellant did not know, nor did the 
surgeons know, that he was afflicted with a mild form of 
epilepsy petit mal. Immediately following these exposures, 
appellant’s condition was perceptibly and considerably ag¬ 
gravated, if not wholly caused, thereby. In the Record, 
page 5, Dr. Jelliffe testified as follows: “He has also had at¬ 
tacks, and these have come on lately, in which he has a cer¬ 
tain feeling of great animosit 3 % and his headaches have been 
getting worse since February. He has been having them 
nearly every day, and the sounds of noises are bothering him 
a good deal at times; and he says in the last month or two 
he has had peculiar ideas. Once in a while he feels as 
though he had one of the axes that they use in the depart¬ 
ment in his hands, and he wants to break something with 
it.” And the same witness, at page 26 of the Record, testi¬ 
fied: Q. “What effect would smoke poison have?” A. “It 
is apt to make it worse. I have seen several firemen^ who, 
as a direct result of s^nohe poisomng, have developed epi¬ 
lepsy. I have seen a number of those who have had minor 
attacks develop into m.ajor atacks by the strain of their 
work—^ten or fifteen in the last four or five years.” 

Dr. Jelliffe further testified (Rec., p. 26) that there was 
no doubt in his mipd but that the character of the work ap- 
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pellant had performed had been especially disastrous; that 
he had known a number of cases where epilepsy had begun 
as a result of that kind of service; that it was well know in 
the literature on the subject. On page 27 of the Record, 
Dr. Jelliffe further testified: 

“Q. Assuming that he should be retired because of 
his physical disability, and assuming that the four 
years’ service has aggravated the trouble, what have 
you to say as to whether or not he should be retired on 
a pension ?” 

“A. From the history I have had of the case, and as 
it comes to me from him, I think it is due him if he is 
to be retired, that he be retired in a fair sort of way. I 
think he is justified in his attitude of asking for a pen¬ 
sion. It is reasonable.” 

Dr. Gunning (page 28 of the Rec.) testified that he was 
called to see appellant during an attack, and that it was typic¬ 
ally a case of hysteria, independent of any element of epi¬ 
lepsy. That a man may have a very mild form of petit mal 
without being aware of it, and that in his opinion appellant’s 
condition was greatly aggravated by his fire service and 
that his failure to be able to go on with his work was charge¬ 
able to said service. 

Dr. Barton (Rec., p. 30) testified that, assuming that ap¬ 
pellant’s incapacity for further active service actually ex¬ 
isted, it was only fair to attribute it to his service in the Fire 
Department; that he had made an examination of appellant, 
and corroborated the opinion of Dr. Jelliffe; that the chief 
difference between the opinions of the board and Dr. Jel¬ 
liffe and Dr. Gunning, and witness was that the board did 
not believe appellant’s condition was attributable to his fire 
service. 

Charles W. Gill, of the Fire Department, on page 31 of 
the Record, testified that appellant was a good workman— 
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energetic, willing and an athlete; that he has seen him on 
two or three occasions since the fire at the Five and Ten- 
Cent Store, and that he had noticed a difference in him, in 
that since said fire ‘‘he seems to be nervous.” 

Franklin Hellmuth, also a member of the Fire Depart¬ 
ment (Rec., pp. 31-32), testified that he was one of the five 
firemen who were pinioned under the floor of the Five and 
Ten-Cent Store, and remained there for three hours; that 
appellant remained there for a longer period; that the ordeal 
was a severe one, and that he had stated before, “it was 
hell!” That the physical and nervous effect of the ordeal 
on witness was pronounced; that he was a great deal more 
“leary” than before; that he was compelled to wear braces, 
around his back as a result of said experience, and that be¬ 
fore said fire he was not nervous. 

The appellant himself testified (Rec., p. 33) that Dr. 
Barry was the first physician to tell him he had epilepsy, 
and that this was on the 18th of June, 1914; and further 
testified as follows: 

“Q. What has been your condition since the Five 
and Ten Cent Store fire? 

A. Worse; I am pretty restless at night. 

Q. How about when the instruments click? 

A. I am nervous. 

Q. Were you that way before? 

A. No, sir.” 

A thorough examination of the evidence seems to show 
conclusively that prior to the hardships and exposures ex¬ 
perienced by the appellant, his alleged diseased condition 
was imperceptible; that such a condition had never inter¬ 
fered with his work in the remotest degree; that no sus¬ 
picion of appellant^s so-called malady was even aroused un¬ 
til after these hardships and exposures had been experienced 
in line of duty, and that following these exposures in the 
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service, the disease of epilepsy petit mal became almost im¬ 
mediately apparent and discernible as a positive reality; and 
it was then that the Board of Surgeons re-examined appel¬ 
lant, and he was discharged from the service for disability. 
It seems, therefore, impossible to escape the inevitable con¬ 
clusion that his present disability was the direct and positive 
result of hazardous and unusual service in line of duty. In 
this connection, it would seem unnecessary to dwell upon the 
experience and standing of Dr. Jelliffe as an authority on 
mental and nervous diseases. He is universally recognized 
as the leading authority on these subjects, and his testimony 
should carry especial weight. 

Second. As a matter of law, can the positive and decided 
aggravation of a pre-disposition to a diseased condition, or 
a pre-existing disease, however slight, be made the legal 
basis for a pension. The court below, in effect, held in the 
negative. We submit that reason, justice and the liberal 
construction of the law warrents a finding in the affirma¬ 
tive. Justice certainly demands the granting of a pension 
to appellant, and the law warrants it. 

At this point we desire to call attention to the finding of 
the Retiring Board. That board was convened as provided 
by law. As so provided, it conducted its sessions and made 
its report. The board found, after hearing all the testimony 
and fully considering every phase of the matter, “that the 
hardships and exposures incident to Private William A. 
Schwerdtfeger’s four years’ service in the Fire Department 
have resulted in an aggravation of the malady to which he 
was subject at the time of his appointment.” As to what 
had unfitted appellant for service in the Fire Department, 
Ave quote the precise finding of the board: “That such ag¬ 
gravation of the malady has resulted in rendering him per¬ 
manently disabled for the performance of his duty.” Nor 
is this all; but the board determines that appellant’s present 
disability was incurred in line of duty. We support'this by 
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quoting the finding of the Retiring Board, as follows: “This 
board is of the opinion that Private William A. Schwerdt- 
feger’s present disability, at least, was incurred in the line 
of duty/’ It is respectfully submitted that the law does not 
contemplate that the solemn findings of the Retiring Board, 
a body provided by the law, should be rejected and set aside 
because on a review of the evidence, some other official of 
the District government does not agree that the board was 
justified in its conclusion. Pursuant to the act of Con¬ 
gress, Sec. 7, Art. XX of the Regulations of the Fire De¬ 
partment, provides that: 

“In all cases of retirement of members of the Fire 
Department, a Retiring Board shall be appointed by 
the Chief Engineer of the department to consider all 
cases where pensions are requested or deemed desir¬ 
able. * * ♦ The proceedings of the Retiring Board 
shall be reduced to writing ♦ * * and so conducted 
as to show the date of appointment, age of the officer 
or member at the time of the inquiry, and such other 
information as will enable said board to determine 
Ti^hether the applicant is entitled to the benefits of the 
firemen^s pension fund a'nd in what amount” 

We respectfully submit that the consideration of the 
language, intent and purpose of the law providing for the 
retirement of disabled firemen on pension, a proper con¬ 
struction of that law in the light of its purpose, and a care-’ 
ful examination of the decisions rendered by the Federal 
pension authorities, will conclusively show appellant’s right 
to the pension which the Retiring Board duly found him en¬ 
titled to in this case. Because of the vital importance of this 
matter, first, to the appellant; second, to the entire person¬ 
nel of the Fire Department of the District of Columbia, and 
third, to the proper and human administration of the law, 
we propose to review some of the decisions of the Pension 
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Department in analogous cases. A careful examination of 
these decisions will disclose that in determining whether a 
disease existed prior to enlistment, the pension authorities 
considered the condition of the disease at the time in rela¬ 
tion to the condition of the disease in its disabling form; 
that is, was the disabling form of the disease but the cul¬ 
mination in the service of a disease progressive at the time 
of enlistment, or was it attributable, in any part, to any 
extraordinary occurrences in the service? What the law 
has reference to is the condition of the disease at the time 
of disability. Disability from disease being considered, the 
first question which must present itself is was this disease, 
that is, the present form or condition of tlie disease which 
at the time gave rise to the question of the advisability of 
the man's retirement, the result of the service and incurred 
in the line of duty? If the answer be in the affirmative, 
then the cases referred to in the Carrier decision herein¬ 
after referred to, seem to hold that the applicant is entitled 
to a pension. With this view of the law, it cannot matter 
that a man who is subjected to the regularly prescribed med¬ 
ical examination and accepted into the department on good 
faith as sound, had at the time a disease which might have 
warranted his rejection, if it be found that the present actual 
condition which causes his permanent disability, after years 
of efficient and uncomplaining service, was brought about by 
the aggravation of his malady, resulting from some other 
sort of accident or incident in the line of duty, especially 
in a case where, if he liad the disease at all at the time of en¬ 
listment, he had it in such a mild form as to be hidden from 
himself and the medical experts who examined him, and 
which, under ordinary conditions, might possibly continue 
without material change through an average lifetime. An 
analysis of the decisions will disclose that when the pen¬ 
sion authorities speak of “mere aggravation" they mean 
“aggravation natural in degree," and not “aggravation re- 


suiting,” as the Retiring Board specifically found in appel¬ 
lant’s case, in permanent disability caused by extraordinary 
tiydng experiences in the line of duty, without which it is 
presumed that the condition of present permanent disability 
would not have been brought about. The following eases 
emphatically answer in the affirmative whether the aggrava¬ 
tion of a pre-existing condition may become the legal basis 
for a pension: 

Henry T. Dungey, 16 P. D., 172. 

James Shaffer, 5 P. D., 6. 

Warren O’Hara, 4 P. D., 207. 

Charles N. Smith, 3 P. D., 78. 

John Syoc, 6 P. D., 191. 

Rudolph Montgomery, 3 P. D., 41. 

The learned counsel for the appellees relied at the trial 
largely upon one decision, that of Carrier, 14 P. D., 300. 
The statement of a ruling made in one case is to be con¬ 
sidered only in the light of the facts in that case and its 
application to other cases with other facts is quite frequently 
difficult. A careful examination of the Carrier case will 
disclose that the history of Carrier’s malady furnished much 
more positive evidence of epilepsy prior to enlistment than 
does the history in appellant’s case, yet such condition in 
Carrier’s case was regarded as a predisposition to the dis¬ 
ease. (See also cases of Bernard Bruner, 3 P. D., 228; 
Charles Karf, 18 P. D., 343; Francis Baltzer, 11 P. D., 516; 
James Shopper, 5 P. D., 6.) In considering the Carrier 
case, we invite particular attention to the condition of Car¬ 
rier a month prior to his enlistment, and further to the fact 
that his case ^\"as diagnosed as epilepsy gran mal within 
twenty days after his enlistment, and nevertheless in this 
case a pension was granted. Evidence in that case was 
introduced showing that Carrier had suffered a blow on 
the head; that a month prior to his enlistment he suffered 
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some kmd of delirious attack which, the physicians 
at the time thought was a violent attack of malaria; that 
he had to be held in bed; that he was restless and subject 
to nightmares; that he was simple-minded and none of his 
family considered mentally strong. The Secretary of the 
Interior, in deciding the case in favor of the widows^ claim, 
among other things said: 

'‘The nightmares, his restlessness during sleep, his 
talking in his sleep, the easily excited delirious condi¬ 
tion caused by rise of temperature, his nervousness, his 
excitability, his headaches, all point to degeneracy. But 
they do not point to epilepsy; they simply point the 
way. * * * Mere aggravation in service of a pre¬ 
existing disease is not pensionable; but where a disease 
'develops in service, starting with some injury or ail¬ 
ment incident to line of duty as the immediate efficient 
cause thereof, albeit there is a pre-existing tendency, 
a natural pre-disposition, to the disease, said disposition 
is no bar to pension.” 

"Mere aggravation” in the above quotation means aggra¬ 
vation natural in degree and not aggravation resulting in 
permanent disability caused by extraordinary hardships and 
exposures. It will be found upon critical examination of 
the cases quoted in the Carrier decision that in none of the 
instances in which pension was denied was the Commis¬ 
sioner of Pensions or the Secretary of the Interior con¬ 
fronted with a situation where the aggravation of a pre¬ 
existing disease was caused by any e^rtraordinary experi¬ 
ences in the service, but were all cases in which the aggra¬ 
vation was found to be nothing more than a natural develop¬ 
ment of the disease which might be expected either in or out 
of the service. 

Keeping in mind the principle which governs in the con¬ 
struction of pension laws; namely, that they are to be con¬ 
strued liberally and generously in the light of the reason 


Which prompted their enactment, upon what sound .principle 
of reasoning can it be held that a pension must be denied in 
the first and allowed in the second of the following cases : 

In the first, the applicant, at the time of his enlistment, 
was apparently afflicted, although unknown to himself and 
the medical experts who examined him, with an extremely 
mild form of epilepsy, which as a matter of admitted fact 
in no way interfered with the full and efficient performance 
of his duties for a period of four consecutive years, until 
finally, through an experience which everybody admits was 
nothing short of a miraculous escape from a horrible death, 
or it may be said, a series of extraordinarily harrowing 
experiences in the service, his very mild form of epilepsy 
became so aggravated as to permanently disable him for 
further duty as found by a board appointed for the purpose 
of inquiring into the matter. 

In the second case, which is the Carrier case, the deceased 
at the time of his enlistment and for years prior thereto, 
according to the testimony, was a sufferer from periodical 
attacks of delirium, “awfuF" and prolonged headaches, fre¬ 
quent nightmares, acute catarrh, ^'a little hard of hearing,” 
periodical gatherings in and discharges from both ears, and, 
according to the history of his family and the testimony of 
his acquaintances, mentally weak, and which condition in 
the ordinary routine of service, with no other exciting cause, 
developed into epilepsy gran mal in less than twenty days 
after his enlistment, he having enlisted on September 20, 
1899, and suffered the first “fit” on October 8, 1899, and 
thereafter experienced regular “hysterical convulsions” un¬ 
til his death within a year. 

How can it be reasonably said that the death of the latter 
was occasioned by the service and that the disability of the 
former was not? What difference can it make whether a 
man has what is imcertainly called a pre-disposition to epi- 
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lepsy, as in the case of Carrier, or has epilepsy petit mal, as 
in the case of appellant, if it be conceded that the shock and 
exposures, especially such a terrible experience as that of 
the Five-and-Ten-Cent Store fire, would be as likely to 
arouse the one as to aggravate the other ? 

The act of Congress provides for a pension in cases where 
disease contracted in line of duty results in permanent dis¬ 
ability. When it speaks of disease, therefore, it refers to 
disabling disease. There are, no doubt, many non-disabling 
active forms of disease, such as malaria or tuberculosis, 
which may take hold of a man in early years and continue 
through a long life in the non-disabling though active form 
unless through some unusual hardship, exposure, or expe¬ 
rience his system is weakened, his powers of resistance 
broken down and his former non-disabling and non-pro¬ 
gressive disease so aggravated as to set up from that moment 
a progressive development of the malady in a more malig¬ 
nant and disabling form. Once this progressive stage of 
the malignant form is inaugurated in the system, the disease 
may be said to be a progressive disabling disease. Under 
this view, the former non-disabling, non-progressive though 
active form of the disease would amount to nothing more 
than a pre-disposition to the disabling form. In the cases 
in the Federal service referred to, in which pensions were 
denied, it will be noted that the trouble or disease was in 
the progressive stages of its disabling form at the time of 
enlistment. 

In the case of Charles Karf, 18 P. D., 343, subsequent 
case to that of Carrier, it was shown that claimant kt the 
time of enlistment was suffering from curvature of the 
spine, apparently tubercular in character; that two of his 
brothers had died of tuberculosis; that claimant had a hem¬ 
orrhage less than two months after enlistment. Notwith¬ 
standing this strong testimony tending to show previous 
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infection, under a liberal interpretation of the law by the 
Secretary of the Interior, the Bureau of Pensions was re¬ 
versed and the claim allowed. 

Particular attention is called to the case of Rudolph M. 
Montgomery, 3 P. D., 41. If the reasoning of the pension 
authorities in decisions of this class is to be followed, we 
respectfully submit that Montgomery's case should be ac¬ 
cepted as conclusive of appellant's right to a pension. The 
Secretary of the Interior, among other things, said: 

“The disability thus incurred, though not exclu- 
sively due to the service, was a serious aggravation of 
the original cause, and it imposes upon the Govern¬ 
ment a degree of responsibility for the consequence on 
account of which claimant is now a sufferer. * * * 
This revival or aggravation of the old disability is 
fairly ascribed to the line of duty, and is pensionable 
imder a liberal, though just, construction of the law." 

In the case of Henry T. Dungey, 16 P. D., 175, a decision 
rendered later than the Carrier decision, it was distinctly, 
directly and specifically held that where there is “an aggra¬ 
vation of an old disability the Department has held that the 
injurious consequences thereof may be pensionable under a 
liberal construction of the law." Attention is here again 
called to the cases of James Shaffer, 5 P. D., 6, and Warren 
O'Hara, 4 P. D., 207; Chas. N. Smith, 3 P. D., 78, and 
John Scyoc, 6 P. D., 191, all of which cases are analogous 
■ to the instant case and support the contentions herein con¬ 
tended for. 

The comparatively recent case of Alfred B. Chess, de¬ 
cided by the Assistant Secretary of the Interior December 
7th, 1912, which is the last printed decision on this subject, 
is in point. Chess entered the army suffering from piles, 
which shortly after his enlistment became so bad that an 
operation was deemed necessary The operation failed to 
permanntly cure the trouble and resulted in a strictured 
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condition of the rectum, which aggravated, rather 
than relieved, the former condition. Pension was allowed. 

In the case of Frances Baltzer, 11 P. D., 516, it appeared 
doubtful when the soldier contracted the disabling disease, 
but the pension was allowed, the Department holding, as 
we submit should be held in the instant case, that— 

‘‘In view of all the facts heretofore indicated (effi¬ 
ciency of service, etc.), it is believed that it would be 
but just to hold and to declare that the said disability 
was ^he result of the service in line of duty.” 

In conclusion we desire to call attention again to the 
spirit in which this as well as other pension laws were en¬ 
acted and are to be construed. It has long been held that 
pension laws should be construed in the liberal and generous 
spirit which prompted their enactment. Where the intent 
of the act is manifest, particular words may have an affect 
quite beyond their natural signification in aid of that in¬ 
tent. We desire also to stress the modem trend of en¬ 
lightened opinion, finding expression through our judicial 
tribunals, which has condemned the narrow, technical con¬ 
structions so frequently given in the past by our courts to 
statutory enactments, which constructions have so often 
worked injustice in the enforcement of laws which are in¬ 
tended to be applied in the liberal and generous spirit in 
which they are enacted. 

It is respectfully submitted that under the facts and the 
law applicable thereto the prayers of the petition herein 
should have been granted and the writ of mandamus issued 
as prayed for, and that the decision of the court below 
should be reversed. 

Robert H. McNeill, 

James W. McNeill, 

Attorneys for Appellant. 










